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v. 
Crva, Azgonavtics Boarp, Respondent 


On Petition for Judicial Review of an Order 
of the Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner is an air carrier holding certificates of public 
convenience and necessity issued by Respondent authorizing 
it to engage in interstate and foreign air transportation as 
those terms are defined in the Federal Aviation Act of 1958, 
as amended. 
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Petitioner seeks review of an Order of Respondent, Order 
No. E-21663, issued January 11, 1965, in which Respondent 
directed the refund of certain subsidy funds received by 
Petitioner. 


The jurisdiction of this Court is invoked under section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 49 
U.S.C. 1486, and section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S.C. 1009. 


STATEMENT OF THE CASE 


Order E-21663, of which review is here sought, purports 
to determine the amount of money refundable by Petitioner 
to Respondent for the calendar year 1962 pursuant to the 
‘‘profit sharing’’ provisions of the Local Service Class 
Subsidy Rate, 34 C.A.B. 247 (1961). 


The Local Service Class Subsidy Rate was promulgated 
by the Respondent in a statement of provisional findings 
and conclusions and order to show cause adopted February 
16, 1961 (34 C.A.B. at 428). Petitioner did not file objec- 
tions to the proposed rate, and by Order E-16485, March 7, 
1961, (34 C.A.B. at 418) the rate was made final as to Peti- 
tioner and eight other local service airlines. The rate was 
made effective for an indefinite period beginning January 
1, 1961. 


Subsidy is paid by Respondent pursuant to rates estab- 
lished pursuant to section 406(b) of the Federal Aviation 
Act of 1958, 72 Stat. 763, 49 U.S.C. 1376 in payment for: 


“‘the transportation of mail by aircraft, the facilities 
used and useful therefor and the services connected 
therewith ...”? (Local Service Class Subsidy Rate, 
34 C.A.B. at 443.) 


However, section 406(b) of that Act provides that, in 
fixing such rates, Respondent shall take into account the 


2 Ultimately the rate was accepted by all 13 local service airlines. 
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‘need’? of each carrier. The portion of the rate attributable 
to ‘“‘need’”? (the subsidy portion) is paid by Respondent 
pursuant to section 406(c) of the Federal Aviation Act.? 


Amounts fixed pursuant to the ‘‘need’’ clause are de- 
signed to make up a carrier’s losses, if incurred under 
honest, economical and efficient management, and to provide 
enough for a reasonable return on investment after pay- 
ment of taxes.‘ 


The promulgation of the Local Service Class Subsidy 
Rate marked an acknowledged ‘‘radical departure’’ by Re- 
spondent from the previous method of establishing sub- 
sidy.> Prior to 1961, subsidy rates were established by the 


2 Section 406(b) provides as follows: 


‘<In determining the rate in each case, the Board shall take into con- 
sideration, among other factors, (1) the condition that such air carriers 
may hold and operate under certificates authorizing the carriage of mail 
only by providing necessary and adequate facilities and service for the 
transportation of mail; (2) such standards respecting the character and 
quality of service to be rendered by air carriers as may be prescribed by 
or pursuant to law; and (3) the need of each such air carrier (other than 
@ supplemental air carrier) for compensation for the transportation of 
mail sufficient to insure the performance of such service, and, together 
with all other revenue of the air carrier, to enadle such air carrier under 
honest, economical, and efficient management, to maintain and continue 
the development of air transportation to the extent and of the character 
and quality required for the commerce of the United States, the Postal 
Service, and the national defense.’’ (Emphasis added.) 


3Section 406(¢) was added in the revision and re-enactment of the Civil 
Aeronautics Act of 1938 into the Federal Aviation Act of 1958. The separa- 
tion of responsibility for paying the ‘‘need’” element from the ‘‘service mail 
pay’? was originally accomplished in 1953 by Reorganization Plan #10, 67 
Stat. 644, 5 U.S.C. 1332. 


4Carriers which now receive subsidy include, principally, all 13 local serv: 
ice airlines, as well as those serving Alaska or Hawaii exclusively. The 13 
trunkline carriers, with the exception of Northeast Airlines, have been found 
by Respondent to no longer require subsidy. 


5 ‘<The proposed class rate represents a radical departure from the methods 
ordinarily used by the Board to fix subsidy rates. Hitherto the Board 
has typically determined rates for each carrier either for a past period or 
for a prospective future period on the basis of an analysis of the particular 
carrier’s own operating results and forecasts. The proposed class rate, 
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Respondent on a carrier by carrier basis. In the Class Rate 
Order Respondent found that the 13 local service carriers 
were a sufficiently homogenous ‘‘class”’ to justify the ap- 
plication of a single formula rate to all.* In order to guard 
against the possibility that the subsidy formula would 
produce unreasonably high earnings, Respondent included 
a profit sharing feature in the rate. Determination of the 
amount of the profits to be shared was provided for by a 
percentage formula’ to be applied to profits calculated on 
the basis of revenues, expenses, investment and taxes as 
defined by the order. 


Under the class rate Petitioner earned a gross subsidy of 
$8,S42,000 for calendar year 1962 before profit sharing. On 


while constructed on the basis of each individual carrier’s need, is never- 
theless a rate which is stated in terms of a class of carriers. While the 
amounts payable to any given carrier will vary in accordance with the rate 
formula depending upon volume of service, equipment utilized, and density 
of operations, the same formula will be applicable to all carriers in the 
group....’’ 34 CAB. at 429, 


©The class rate does not produce the same compensation for each carrier. 
The formula is devised so as to provide a different amount of subsidy for each 
seat mile flown depending upon the traffic density, length of hop, and other 
features of a earrier’s operations which are assumed to bear a relationship 
to its subsidy need. 


In subsequent revisions of the elass rate order various aspects of the formula 
have been modified in an effort to obtain a closer correlation between the need 
of each carrier and the subsidy produced by the formula. 


7 The formula provided: 
““B. In any case where a carrier’s annual earnings (after applicable 
income taxes) exceed its fair and reasonable differentiated rate of return, 
such carrier shall refund a portion of such profits to the extent indicated 
in the table below to the Board as subsidy not due the carrier: 


Percentage of profits 
refunded by carrier 


1D represents the fair and reasonable differentiated rate of return 
for each carrier as defined in IIA above.’’ 34 C.A.B. at 421-22, 
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March 22, 1968, Petitioner, as required, submitted its cal- 
culation of profit sharing for 1962 (Form T-88) (J.A. 99). 
This calculation showed that an amount of $309,011 was 
required as a profit sharing refund. On October 28, 1964, 
Respondent’s staff advised Petitioner that its own computa- 
tions tentatively indicated that the profit sharing refund 
should be $601,539 (J.A. 177 et seq.) 


Among the several profit sharing items as to which Peti- 
tioner and the Staff were in disagreement, only one is at 
issue in this appeal: an amount of $25,660 representing an 
investment tax credit taken by Petitioner pursuant to Sec- 
tion 38 of the Internal Revenue Code of 1954, 68A Stat. 16, 
26 U.S.C. 38, Appendix A(3) (See Tax return, J.A. 155, 
line 32(c)).® 


Respondent’s staff took the position that the provisions 
of the Class Rate Order entitled Respondent to reduce 
subsidy by the amount of the credit.’ 


By letter of November 20, 1964, Petitioner advised 
Respondent’s staff of its objections to the proposed profit 


8 Section 38 provides for a credit against tax of the amount determined 
under the provisions of section 46 of the 1954 Internal Revenue Code. Section 
46 (Revenue Act of 1964, 78 Stat. 19) provides, with certain limitations, for 
a credit amounting to 7% of any ‘‘qualified investment’’. Petitioner earned 
its tax credit in 1962 by virtue of purchase of various items of ground equip- 
ment and improvements to aircraft. 


©The Clase Rate Order is set forth in Appendix C. Section III of the 
order, on which Respondent relied, states in part as follows: 


“<In applying the [profit sharing] provisions of II above, the revenues 
and other income items, expenses, investments, and income taxes shall be 
determined in accordance with the provisions of this section ITI. 


. * . ° 


«¢P, Income taxes.—Federal and State income taxes shall be determined 
on the basis of the carrier’s income tax returns for each year as sub- 
mitted to the taxing authorities, with such amendments or revisions (in- 
cluding tax carryback and carry-forward credits) as may have been filed 
as of the date of the final determination of excess profits (or an earning 
deficiency) under this order; ...’’ (34 C.A.B, 422, 426). 
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sharing calculation.°. These objections were also voiced 
in a subsequent meeting of representatives of Petitioner 
and Respondent’s staff, and were spelled out in greater 
detail in a letter of December 2, 1964, from Petitioner’s 
counsel to the staff (JA. 238-262). Petitioner’s position 
was that, under section 38 of the 1954 Internal Revenue 
Code, and section 203(e) of the Revenue Act of 1964, 
Respondent was not authorized to reduce the Petitioner’s 
imcome taxes by the amount of the credit for the purpose 
of establishing the profits to be shared with the government. 
Despite these objections,’ Respondent proceeded to issue 
the order of which review is sought (Appendix B), pro- 
viding for the profit sharing refund of $556,103, including 
$25,660 attributable to the tax credit.* Subsequently, on 
February 10, 1965, Respondent, without agreement of Peti- 
tioner (J.A. 285), deducted from amounts due to Petitioner 


20*‘On Schedule R, you proposed a reduction in the tax computation to 
allow for investment credit of $25,660. 


“*We are of the opinion that this is not in accordance with the intent 
of Congress; it is contrary to law and we cannot, therefore, accept the 
finding proposed in your letter.’’ (J.A. 233). 


11 No hearing procedure is available under Respondent’s rules for those 
carriers contesting profit sharing determinations. Petitioner, in connection 
with its 1961 profit sharing determination, had requested a hearing on dis- 
puted matters. In response thereto, Respondent stated: 

««, .. With regard to certain adjustments specified in the instant order, 
North Central has informally requested a hearing. Aside from the pro- 
eedural deficiencies of such a request, it is sufficient to point out, as we 
have done before (Order E-20253, December 11, 1963), that the administra- 
tion of the profit-sharing provisions of Order E-16485 does not involve 
rate-making determinations, which require opportunity for hearing and 
other formal procedures. Moreover, the carrier has had ample opportunity 
to make its contentions and support therefor to the staff and, by informal 
memorandum, to the Board, and we have fully considered all of the 
matters advaneed by the carrier. Accordingly, the carrier’s informal 
request for a hearing is denied.’? (Order E-21319, Sept. 23, 1964, p. 2). 


12 Certain adjustments not pertinent here were made in the course of nego- 
tiations between the Respondent’s staff and Petitioner. These resulted in a 
reduction of the claimed profit sharing from $601,539 to $556,103. None of 
these adjustments involved the tax credit. 
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for subsidy in 1964, the 1962 profit sharing refund fixed by 
Order E-21663 (J.A. 280). 


On March 9, 1965 a timely petition for judicial review 
of Order E-21663 was filed by Petitioner. 


STATUTES INVOLVED 


The pertinent provisions of the Internal Revenue Code 
of 1954, 68A Stat. 16, 26 U.S.C. 38, the Revenue Act of 
1964, 78 Stat. 19, Federal Aviation Act of 1958, 72 Stat. 
795, 49 U.S.C. 1486, and the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. 1009, are set forth in the appendix 
hereto. 


STATEMENT OF POINTS 


. Respondent’s order, insofar as it required reduction in 
subsidy by the amount of the investment tax credit, is 
contrary to the provisions of section 38 of the Internal 
Revenue Code, section 203(e) of the Revenue Act of 


1964, and the provisions of Respondent’s Class Rate 
Order governing subsidy payable to Petitioner for the 
period. 


. Petitioner is not barred by its consent to the Class Rate 
Order from bringing this action. 


. This Court has jurisdiction over this action. 


SUMMARY OF ARGUMENT 
I 


Respondent was prohibited by law from reducing the 
subsidy payable to Petitioner for 1962 by the amount of 
Petitioner’s investment tax credit that year. It was 
Congress’ intention in providing the tax credit in 1962 
that no regulatory agency reduce a taxpayer’s income taxes 

13 The actual deduction amounted to $242,991. The balance of the $556,103 


had been withheld previously pursuant to a preliminary estimate of the profit 
sharing refund. 
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by the amount of the credit ‘‘for the purpose of establish- 
ing the cost of service of the taxpayer or to accomplish a 
similar result by any other method’’. (Section 203(e) of 
the Revenue Act of 1964, 78 Stat. 19.) 


Respondent’s view that section 203(e) does not apply to 
subsidy rates is without merit. The broad language of 
section 203(e) and the tenor of its legislative history estab- 
lishes that Congress intended that the tax credit should be 
enjoyed by all industries, regulated and nonregulated, 
and that federal agencies were forbidden to negate the 
benefit of the credit by rate or accounting regulation. 


The alleged incompatibility of section 203(e) with 
Respondent’s subsidy rate practices does not justify 
Respondent excusing itself from compliance with that 
section. The legislative history makes it clear that 
Congress specifically intended to override existing regu- 
latory practice where in conflict with section 203(e). 
Under the circumstances Congress was not obliged to make 


specific reference to subsidy rates in order to obtain the 
compliance of Respondent. 


Other reasons given by Respondent for refusing to 
comply with section 203(e) are insufficient. 


a) Section 406(b) of the Federal Aviation Act, under 
which subsidy rates are established, is not a substitute 
for section 203(e). The statutory objectives are patently 
different, and experience shows that the application of 
section 406(b) has not tended to encourage the type of 
equipment modernization sought by the investment tax 
credit. 

The substitution of section 406(b) for the tax credit 
would create inequities Congress intended to avoid. The 
well-to-do nonsubsidized carriers would keep the tax credit 
while weaker subsidized carriers would be denied it. 
Petitioner would be deprived of the tax advantages enjoyed 
by its airline and surface carrier competitors. The desire 
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to avoid such competitive inequity was the principal reason 
Congress enacted section 203(e). 

b) There is no basis for Respondent’s contention that 
Congress intended to limit application of section 203(e) 
to ‘‘commercial’’ rates as distinguished from ‘‘subsidy”’ 
rates. The broad purposes of section 203(e) allow no 
room for such distinctions. Section 406(b) is similar to 
other public utility rate provisions, as this Court and the 
Supreme Court have observed. A subsidy rate is still, 
strictly speaking, a ‘‘mail rate’’ and service must also be 
provided in order to obtain the subsidy. 


If Respondent’s theory is correct, many other federally 
subsidized companies may also be ineligible to retain the 
tax credit. This singling out of particular industries as 
ineligible to retain the credit is precisely what section 
203(e) is designed to prevent. 


Because of the way subsidy is determined, Respondent’s 
refusal to permit retention of the tax credit in subsidy 
determinations would also deny the benefit of the credit 
in fixing commercial rates for subsidized carriers. Thus 
the purported distinction between subsidy rates and com- 
mercial rates is in reality a distinction between subsidized 
airlines and nonsubsidized airlines—a distinction Congress 
never envisioned. 

c) Section 203(e) is not a retroactive amendment by 
Congress of a subsidy rate applying to Petitioner. Although 
Congress had every right to act retroactively, it was un- 
necessary because the Class Rate Order leaves open the 
precise taxes to be recognized in determining profit sharing. 
This depends on the earnings of the carrier and the tax 
laws applicable for the period involved. 


The applicable tax laws provided for the investment 
credit; but they also precluded the taking of the credit by 
Respondent. Respondent took the credit but ignored the 
prohibition. In so doing, it violated not only the tax laws 
but the Class Rate Order. 
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Petitioner is not barred from bringing this action by its 
acceptance of the Class Rate Order. The rate order 
makes no provision for investment tax credits, which did 
not exist at the time the rate was accepted by Petitioner. 
Petitioner’s consent to the rate was only a consent to use 
applicable taxes in determining any subsidy refund. By 
virtue of section 203(e), the tax credit is not applicable. 


Nor has Petitioner otherwise ‘‘consented”’ to the taking 
of the tax credit within the meaning of section 203(e). 
Obviously, such consent could not have been granted in 
advance of the enactment of the credit. Since then, Peti- 
tioner has resisted Respondent’s taking of the credit by all 
reasonable means. 


Til. 


This Court has jurisdiction over this appeal. The appeal 
is from a final order of the Civil Aeronautics Board and 
falls squarely within the terms of section 1006(a) of the 
Federal Aviation Act. The recent decision of this Court 
in Mohawk Airlines v. C.A.B., 117 U.S. App. D.C. 326, 329 
F. 2d 894 (1964), wherein this Court declined jurisdiction, is 
not controlling. The appeal therein was taken from a 
letter of Respondent advising of its intent to offset certain 
amounts allegedly due it against future subsidy payments. 
The letter imposed no obligation upon Mohawk. The 
instant case involves, not a letter of intention, but a formal 
order imposing an enforceable legal obligation. 
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ARGUMENT 


I. RESPONDENT UNLAWFULLY ORDERED THE INVESTMENT 
TAX CREDIT OFFSET AGAINST SUBSIDY PAYABLE TO 
PETITIONER FOR 1962. 


Under Section 38 of the Internal Revenue Code of 1954, 
68A Stat 16, U.S.C.A Title 26, enacted in 1962, petitioner 
earned 7% credit, amounting to $25,660, against corporate 
income tax payable for 1962. In the Revenue Act of 1964, 
section 203(e) 78 Stat. 19, Congress provided as follows: 


‘CT REATMENT OF INVESTMENT CrepIr By Feperau Rec- 
uLaToRY AGENCIES.—It was the intent of the Congress 
in providing an investment credit under section 38 of 
the Internal Revenue Code of 1954, and it is the in- 
tent of the Congress in repealing the reduction in basis 
required by section 48(g¢) of such Code, to provide an 
incentive for modernization and growth of private in- 
dustry (including that portion thereof which is reg- 
ulated). Accordingly, Congress does not intend that 
any agency or instrumentality of the United States 
having jurisdiction with respect to a taxpayer shall, 
without the consent of the taxpayer, use— 


(1) in the case of public utility property (as de- 
fined in section 46(c) (3)(B) of the Internal Revenue 
Code of 1954), more than a proportionate part (de- 
termined with reference to the average useful life of 
the property with respect to which the credit was 
allowed) of the credit against tax allowed for any 
taxable year by section 38 of such Code, or 
(2) in the case of any other property, any credit 
against tax allowed by section 38 of such Code, 
to reduce such taxpayer’s Federal income taxes for 
the purpose of establishing the cost of service of the 
taxpayer or to accomplish a similiar result by any 
other method.”’ 


Petitioner maintains that this statutory language applies 
squarely to Respondent’s profit sharing determinations 
and that Respondent’s failure to follow the statute was un- 
lawful. 
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In its final determination of subsidy due to Petitioner for 
1962, Respondent, in the order under review (Appendix B), 
directed that subsidy owed Petitioner be reduced by, inter 
alia, the amount of the investment tax credit. Four major 
arguments were made by Respondent in support of its ac- 
tion: 


1. Since Congress did not specifically consider subsidy, 
and since the tax statute and subsidy provisions are in- 
compatible, Respondent need not apply the tax statute. 


2. The promotional objectives of the tax statute are al- 
ready embraced in the subsidy statute and hence the former 
statute need not be applied. 


3. The tax statute was designed only to affect the re- 
tention of the credit in ‘‘commercial rate’’ cases. 


4 The tax statute would constitute a retroactive amend- 
ment of a final rate, and this was not intended by Congress. 


None of these arguments have merit, as we show herein. 


A. Respondent May Not Imply From Congressional Silence 
That Subsidy Rates Are Not Intended to be Covered by 
Section 203(e). 


1. The Statutory Language Covers Subsidy Rates. 


Section 203(e) of the 1964 Act sets forth in its essen- 
tials that: 


“It was the intent of Congress in providing an in- 
vestment credit under section 38 of the Internal Reve- 
nue Code of 1954, to provide an incentive for mod- 
ernization and growth of private industry (including 
that portion thereof which ts regulated). Accordingly, 
Congress does not intend that any agency or instru- 
mentality of the United States having jurisdiction with 
respect to the taxpayer shall, without the consent of 
the taxpayer, use ... the credit against tax allowed for 
any taxable year by section 38... to reduce such taz- 
payer’s Federal income taxes for the purpose of es- 
tablishing the cost of service of the taxpayer or to ac- 
complish a similar result by any other method.’’ (Em- 
phasis added). 
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It is evident that Petitioner is a part of regulated in- 
dustry; that Respondent is an agency of the United States 
having jurisdiction over Petitioner; and that Respondent 
has acted without the consent of Petitioner.“ It is also 
clear that Respondent has ‘‘reduced Petitioner’s income 
taxes for the purpose of establishing the cost of service.”’ 
Order E-21663 indicates that the reduction was made. The 
Class Rate Order establishes that the computation of 
profit sharing is, in essence, a computation of ‘‘cost of 
service’’, The profits to be shared necessarily depend upon 
the cost of service. 


The statute, moreover, goes further. To avoid agency 
efforts to subvert the purposes of section 203(e), the final 
clause prohibits any agency from accomplishing ‘‘a similar 
result by any other method.”’ The “similar result”’ obvi- 
ously means denying the taxpayer the benefit of the credit in 
favor of the ratepayer. ‘‘Any other method’’ means just 
that. Its broad terms plainly enjoin the carving out of 
exceptions. 


2. The Legislative History Makes It Clear That Congress Intended the 
Statute to Apply to All Rates, Including Subsidy, and to Modify 
Existing Law and Policy Where Necessary to Accomplish Its 
Objective. 


(a) Respondent may not require Congress to specifically 
mention subsidy as the price of compliance 


Respondent finds in this language that its subsidy de- 
terminations were not intended to be covered by section 
203(e) : 


14 Section II below (p. 41) develops this point in greater detail. 


15¢Subsidy has generally been available to make up the difference between 
revenues and expenses,’? 34 C.A.B, at 432, A subsidy determination requires 
a determination of the ‘cost of service’’ in order to establish that difference. 
The class rate does not depart from this concept, Although it was establish- 
ing a single formula, Respondent made clear that its formula took cost into 
necount, Thus Respondent concluded: 


««) . . the inclusion of both extremes of costs [high and low] in the 
class rate formulation will produce a reasonable end result consistent 
with the necd of each carrier under the statutory standard of ‘honest, 
economical and efficient management’.’’ (34 C.A.B. at 436.) 
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‘*We would not read section 203(e) as incompatible 
with section 406 without a clear statement that the Con- 
gress desired such a result, and we have found nothing 
to indicate that Congress ever considered the conse- 
quences of section 203(e) in subsidy ratemaking pro- 
ceedings.” (Order No. E-21663 at p. 5.) 


At the outset it should be understood that the incom- 
patibility of the statutes is not inherent. Nothing in Sec- 
tion 406(b) prevents Respondent from finding, upon an 
appropriate showing, that a carrier has a statutory ‘‘need’’ 
under Section 406 for the tax credit. 


The incompatibility arises because Respondent has 
asserted a policy, the so-called ‘‘actual tax policy’’, under 
which it refuses to find that carriers need a greater sum 
for taxes than actually paid.** Conceding arguendo, that 
the Class Rate Order covering Petitioner in 1962 embodied 
the ‘‘actual tax policy’™ the alleged ‘‘incompatibility’’ is 
therefore between the tax statutes and a policy which Re- 
spondent has discretion to change.” 


Under Respondent’s theory, Congress may not modify 
one of Respondent’s policies without indicating that it has 
specifically considered the policy and desires to modify it. 
General language, no matter how inclusive, is not deemed 
adequate. This position is made clear in an earlier order 
which Respondent incorporated by reference in the order 
here under review: 


“To infer that a statute materially alters a funda- 
mental principle of subsidy rate regulation (the actual 
tax policy in this case), it must clearly appear that 


16 The case generally cited by the Board for this policy is Western Airlincs 
and Inland Airlines, Inc., Mail Rate, 14 C.A.B. 201, 251-255 (1951). 


17 The rate order does not specifically state that it intends to apply the 
actual tax policy although Respondent contends that such was clearly intended. 


18 The ‘‘actual tax policy’? whatever its virtues clearly is not required by 
seetion 406(b). For many years prior to 1951 Respondent fixed subsidy without 
any sueb policy. 
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Congress intended such an effect. There is no such 
clear indication in section 203(e) or its legislative 
history.’’ 

4423 See Panhandle Eastern Pipe Line Company v. Federal Power Com- 


mission, 316 F. 2d 659 (D.C. Cir., 1963), cert. den. 375 U.S. 881 (1963).”? 
Order E-21227, pp. 34-35.19 


Respondent’s approach to statutory construction clearly 
places an impossible burden on Congress. Unless the stat- 
ute itself, or legislative history, furnish a ‘‘clear indica- 
tion’”’ that Congress envisioned a particular instance of its 
possible application, that instance is presumed not to be 
covered. 


This Court cannot allow an agency to establish such pre- 
sumptions. Congress must be free to legislate in general 
terms, and agencies must not be at liberty to demand 
specific mention as the price of compliance.” If Respond- 
ent is entitled to exclude airline subsidy from section 
203(e), any regulated industry not covered specifically in 
the legislative history can be withdrawn from broad cov- 
erage of the statute simply by a finding on the part of the 
agency that it is so different that Congress was obliged to 
mention it specifically. 


(b) An alleged incompatibility between the tax statute and 
subsidy policy is in no event a basis for excluding 
subsidy from coverage. 


Congress recognized the possible incompatibility of the 
tax credit with existing regulatory policies. It intended, 
in enacting section 38 and 203(b) to resolve that incom- 
patibility in favor of the tax credit. 


19 Panhandle Eastern Pipe Line Company v. Federal Power Commission, 115 
U.S. App. D.C. 8, 316 F.2d 659 (1963), cert. den, 375 U.S. $81 (1963), does 
not support the proposition for which it is cited by Respondent, The statute 
there involved contained no clear directive to regulatory agencies such as 
embodied in Section 203(¢). See discussion of Panhandle case, tafra, p. 29. 


20 Under the principle of expressio unius ext exclusio alterius, Congress could 
not specifically mention some regulated industrics with risking exclusion of 
othors, 
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This is clearly illustrated by the legislative history. The 
purpose of the investment tax credit was to provide an 
incentive to modernize the nation’s productive facilities. 
Thus, in advocating the investment tax credit, the Secre- 
tary of the Treasury stated: 


“This matter has top priority in the agenda for tax 
re: As chief financial officer of the nation, I do 
not lightly regard tax abatements on the scale pro- 
posed here. I urge this legislation because it will make 
& real addition to growth consistent with the principles 
of a free economy: because it will provide substantia] 
help in alleviating our balance-of-payments problem, 
both by substanti Y increasing the relative attractive- 
ness of domestic as compared with foreign investment 


and by helping to unprove the competitive position of 
American industry in markets at home and abroad; 
and because, far from adding to the forces responsible 
for alternative recessions and recoveries, it will be of 
major assistance in strengthening our present recovery 
and enabling us to attain a higher rate of growth and 
sustained full employment. Early action will resolve 
uncertainty or hesitancy and begin at once a strong 


and lasting incentive for modernization of the produc- 
tive facilities of our national economy.”’ U.S. Code, 
Congressional & Administrative N ews, 87th Cong., 2nd 
Sess. 1962, Vol. 2, p. 3313. (Emphasis added) 


Congress also had modernization in mind when it ap- 
proved the credit." 


Congress was aware, in enacting section 38, that under 
normal regulatory practice, the benefit of the credit might 
not be retained by the taxpaying utility but would be re- 
quired to ‘‘flow through” to benefit net income and ulti- 


**The objective of the investment credit is to encourage modernization 
and exponsion of the Nation’s Productive facilities and thereby improve 
the economic potential of the country, with a resultant increase in job 
opportunities and betterment of our competitive position in the world 
cconomy.’” U8. Code, Congressional & Administrative News, 87th Cong. 
2nd Sess. 1962, vol. 2, p. 3314 (Emphasis added). 
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mately the ratepayer. Concern was expressed at that 
time that such regulatory action would, for the industries 
affected, destroy the incentive intended by the investment 
tax credit. In the debate on section 38, Senator Kerr 
originally made a statement on the floor of the Senate 
that the credit was intended to ‘‘flow through”’ to benefit 
ratepayers. However, he repudiated this statement in 
reaching agreement in conference, and the Conference 
Report stated: 


“Tt is the understanding of the conferees on the part 
of both the House and the Senate that the purpose of 
the credit for investment in certain depreciable prop- 
erty, in the case of both regulated and nonregulated 
imdustries, is to encourage modernization and expan- 
sion of the Nation’s productive facilities and to im- 
prove its economic potential by reducing the net cost of 
acquiring new equipment, thereby increasing the earn- 
ings of the new facilities over their productive lives.’’ 
(H.R. Rep. No. 2508, 87th Cong., 2nd Sess. 14 (1962). 
(Emphasis added) ) 


Despite this, a dispute arose before certain regulatory 
agencies as to the intent of Congress. The first illustration 
was a letter of December 11, 1962, from the Secretary of 
the Federal Power Commission advising national gas pipe- 
line companies that they should reflect in their accounts 
only ‘‘actual taxes paid’’, without reserves for ‘‘deferred’’ 
or ‘‘constructive’’ taxes—thus indicating that the credit 
should flow through to income. This determination was 
obviously significant to rate making, and objections were 
immediately forthcoming from the industry. Accordingly, 
in January 1963, the Commission instituted a rule making 
proceeding on the matter (Doc R-232, January 15, 1963), 
and meanwhile prescribed a revised interim method of 
accounting (Order No. 261, January 9, 1963). 


The dispute before the Federal Power Commission drew 
the attention of Congress. In hearings held by the House 
Interstate and Foreign Commerce Committee in February 
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1963, the Chairman of the Power Commission was asked 
to explain the Commission’s position. The Chairman of 
the House Committee (Congressman Harris) made it clear 
what he believed Congressional intent to have been. After 
quoting from the Conference Report on Section 38, he went 
on: 


“‘Chairman Mills of the Ways and Means Committee 
in a letter to the Chief Counsel dated November 26th 
stated in part: 


<< ‘The Investment Incentive Credit, as I understand 
it, was to be purely for the purpose of encouraging 
capital investment. This would clearly not be the re- 
sult if any investment credit had to be passed on to 
the users by public utilities.’ 


‘“Thus we find the clear intent of the Congress to 
conform with the President’s recommendation and to 
give the 7% investment credit to firms for the purpose 
of encouraging economic growth. Nothing was said in 
the final legislative history to indicate that this tax 


credit was to be passed on to the consumer. 


“Now there seems to be proceedings down in the 
Commission—with reference to the present tenant (sic) 
of the Federal Power Commission, from the questions 
that have been asked the pipelines, with which you 
no doubt are familiar, and from a general under stand- 
ing among the industry and the Commission—prepar- 
ing to take away 7 percent from the investor in the 
pipeline companies and pass it on to the consumer. 
Now, do you think that taking away the 7 percent from 
the pipelines could possibly be justified in the view of 
the obvious Congressional intent as you have outlined 
it here?’’? Hearings before Special Subcommittee on 
Investigation of House Committee on Interstate and 
Foreign Commerce, 88th Cong., 1st sess., pp. 150-151 
(1963) (Emphasis added) 


These remarks are particularly significant in that they 
came from the Chairman of the substantive legislative com- 
mittee, not the tax committee. 
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The Ways and Means Committee also responded to the 
FPC (and possibly ICC)** proceedings. In the summer of 
1963 Chairman Mills introduced a bill which would have 
made clear that the investment credit was not to be passed 
through to the ratepayer.* 


Meanwhile, the Federal Communications Commission had 
under consideration the accounting treatment for the tax 
credit. On July 31, 1963, the Commission released its views 
in Matter of Amendment of Parts 31 and 35, Doc 14850 
(FCC 63-744, 38445). The FCC concluded that Congress 
intended the benefit of the tax credit to flow through to the 
ratepayer.* The Commission’s analysis is strikingly simi- 
lar to that adopted by Respondent in Order E-21663. 


“<7, The comments have dwelt at some length on the 
so-called legislative intent behind the investment tax 
credit and many of them have implied that the Com- 
mission is precluded by such legislative intent from 
judging the regulatory principles. We do not agree 
with this implication. It appears to us on the contrary 
that Congress fully intended that the tax legislation 
here involved should fit into the normal regulatory 
scheme. In this connection, analysis of the legislative 
history in light of the comments referred to is indi- 
eated. Under Section 220 of the Communications Act, 
the Commission is given plenary powers to prescribe 
accounting procedures for carriers subject to its juris- 
diction. It is axiomatic that amendment or repeal of 
a statute by indirect implication is not favored. 


22. On February 1, 1963, the Interstate Commerce Commission also had occa- 
sion to rule upon the proper accounting treatment of the investment tax credit. 
It also found that the credit should flow through to income, and that only 
““actual taxes’? should be accounted for. ICC No, 34178 (Text quoted at 
110 Cong. Ree. 2046-47) However, in a letter of September 26, 1963, the 
Commission apparently took the position that ‘‘it would not attempt to take 
the credit back from the carriers’’, See remarks of Sen. Long, 110 Cong. 
Ree. 2060-62, 


23 H.R, 7111, 88th Cong. 1st Sess. (1963). 


24The FCC decision concerned accounting regulations, Such accounting 
treatment obviously has considerable significance in rate determinations. 


Georgia v. Pennsylvania Railroad Company, 324 US. 
439, 456-7; Swettman v. Remington Rand, 65 F. Supp. 
940; S2 C.J.S. $419. The necessary inference to be 
drawn from those comments which would preclude the 
Commissions’ judgment of the regulatory treatment 
to be accorded the tax credit is that Congress intended 
by the tax statute to amend or repeal that. portion of 
the Communications Act which gives the Commission 
authority to prescribe accounting methods. Aside 
from the fact that there was no such express statement 
either in the statutory enactment itself or the record 
of the legislative proceedings leading up to such enact- 
ment, there are several clear indications in the legisla- 
tions and its history leading to a contrary conclusion.’’ 
Report and Order FCC 63-744, 38445 adopted July 29, 
1963. (Emphasis added) 


The Commission went on to give additional reasons why 
it believed: 
*‘Congress intended the tax credit to be compatible 


with, and not in derogation of, the existing regulatory 
scheme. . .”? (Ibid) (Emphasis added) 


Six months later the Federal Power Commission issued 
its decision in the rule making proceeding. By a 3-2 
margin the Commission concluded that ‘‘on the basis of 
existing law the accounting treatment to be prescribed 
should be to flow through the credit to income.”’ Interim 
Order Issued January 23, 1964, Doc R-232. 


These regulatory decisions prompted the drafting of 
what became section 203(e) of the Revenue Act of 1964. 
That section carried forward the concept of Chairman 
Mills HR 7111, but in even broader language. Committee 
Reports on the new section reviewed the legislative history 
of section 38, then continued as follows: 


“‘Despite the statements cited above, the Federal Com- 
munications Commission has indicated that it is its 
policy that any benefits from the investment credit 
made available by the Revenue Act of 1962 should 
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‘flow through’ immediately to the customers. In addi- 
tion, the staff of the Federal Power Commission has 
recommended the same position. This is clearly con- 
trary to the intent of Congress in enacting this provi- 
sion and as a result your committee has added a provi- 
ston to this bill Eine kong: its position that it was and 
is not its intention that the Federal regulatory agen- 
cies require the benefit of the investment credit to ‘flow 
through’ in this manner,’’? H.R, Rep. No. 8363, 88 
Cong., 1st Sess. 36-37 (1963). (Emphasis added) 


The identical language appears in the Senate Committee 
Report. See U. S. Code Congressional and Administrative 
News, 88th Cong. 2nd Sess., No. 3, pp. A-404-405. 


Debate in the Senate also leaves no doubt that it was 
Congress’ intent to permit regulated industries to retain 
the benefit of the credit rather than pass it on to the rate- 
payer and that it intended to override regulatory law or 
policies which were incompatible with that objective. The 
FCC and FPC rulings were placed in the Congres- 


sional Record (E.g. 110 Cong. Rec. 1959-1964) and the 
Senate debate, which was lengthy and sharp, focused spe- 
cifically on the question of whether these agency decisions 
should be overturned. Senator Proxmire, a principal op- 
ponent of section 203(e), called it: 


‘a wholly unprecedented Congressional dictation to 
regulatory bodies by prohibiting them from deciding 
the best use to be made of tax credit. ..’? 110 Cong. 
Ree. 2042 


In the course of debate on the Proxmire amendment to 
strike section 203(e), it was understood by all that the 
issue was one of regulatory agency discretion. Senator 
Proxmire made this clear: 


‘*My amendment,” he said, ‘‘would retain the present 
law. It leaves the policy decision up to the regulatory 
body. ..’’ 110 Cong. Rec. 2075 
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The Proxmire amendment was supported by many Sena- 
tors who opposed interference with the regulatory agencies. 
Senator Williams of Delaware noted :* 


“*If the section is allowed to remain in the bill, it will 
specifically provide that the regulatory agencies can- 
not under any circumstances pass through any of the 
benefits of the investment credit to the consumers. 
That is spelled out in clear language.”’ 


Senator Magnuson, Chairman of the Commerce Commit- 
tee, also protested :* 


‘‘First, let me say that it seems to me it is not good 
policy for Congress to set up the Federal Power Com- 
mission and expect it to do a good job as between the 
consumers and the utilities, and give it sufficient au- 
thority for that purpose, and then include in a tax bill 
a provision which would prohibit the Commission from 
doing certain necessary or desirable things.”’ 


Senator Church indicated the sweeping nature of section 
203(e) -* 
“‘The Senator’s amendment is addressed to a single 
provision in the bill which interferes with the kind of 
discretion the regulatory Commissions have always 
bir Yi Pees 


And Senator McGovern -* 


‘<T am in agreement that we should not in a tax bill, 
attempt to legislate the manner in which the utilities 
should be regulated... . 


“‘Even if we were to assame—which I do not think 
we should assume—that it might be desirable to change 
the powers of the regulatory commissions, should that 
be done in a tax bill, or should it be done after careful 


2110 Cong. Ree. 2041. 

26@Tbid at 2041-42 (Emphasis added). 
27 Thid. at 2050. 

2 Ibid. at 2051. 
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consideration and review by the Commerce Committee 
which properly has jurisdiction over this field.’’ 


Senator Kuchel:” 


“Tt has been recognized by many that section 203(e) 
is not a tax proposal at all—it is a regulatory proposal, 
and thus it should not be a tax bill.’’ 


Debate on section 203(e) also covered extensively the 
policy implications of not allowing the credit to be passed 
through to income and ultimately, it was assumed, to lower 
rates. Editorials of prominent newspapers describing sec- 
tion 203(e) as a ‘‘gift to the utilities’? and as a ‘‘loop- 
hole’’ were cited (110 Cong. Rec. 2052) and warnings of 
great cost to the public were issued by opponents of section 
203(e). 


In response, the proponents of section 203(e) did not 
deny that the provision was a general amendment of all 
rate making statutes and a binding limitation on the discre- 


tion of the agencies. Senator Carlson, who was a member 
of the conference committee on the 1962 Revenue Act, re- 
view the reasoning underlying the section as follows: 


“I, for one, believe we had made it clear that the in- 
vestment credit was not to be considered a simple re- 
duction in taxes but its purpose was to reduce the cost 
of providing new productive facilities, thereby increas- 
ing the profitability of such facilities and, of course, 
the incentive to create them. 


‘‘In the months following the enactment of the in- 
vestment credit it became pene apparent we had 
not been sufficiently specific. At least one Federal 
regulatory agency, after reviewing the legislative his- 
tory of the Revenue Act of 1962, cited the language 
from the conference report which is quoted above and 
found that this did not mean that Congress intended 
the effect of the credit be spread over the life of the 
plant. This agency specifically found that the invest- 


29 Ibid, at 2054. 
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ment credit represents a reduction in income taxes 
that should immediately be flowed through to earnings. 


“Section 202(e)* simply makes certain that these 
Federal regulatory bodies will not further misunder- 
stand what the Congress intended and still intends, 
namely, that the investment credit is to make the con- 
struction of plant more profitable over its life and 
that it is not a mere tax reduction to create an appar- 
ent, but not real, increase in net earnings.’™ 


Senator Long, another supporter of section 203(e), also 
understood that a directive to the reglatory agencies was 
involved = 


“<So far as Federal commissions are concerned, they 
are created by Congress and are regarded as an arm 
of Congress. We establish them and say how they are 
to do business. We prescribe the general standards 
that are to be used in determining what a fair return 
is. 


‘When we vote a tax cut, a big question is raised. 


So far as ordinary competitive industry is concerned, 
industry that is not subject to regulation, it is clear 
that we intended it to get the benefit of the tax cut 
which is an investment credit. 


“But Congress also voted a similar tax cut for 
regulated industries. Are we to leave the Commissions 
in doubt as to whether that credit should be recouped 
from the carrier or the utility? Should we not have 
the responsibility of instructing them and saying, 
“Yes; we intended that they should have this tax cut 
as an incentive to modernize and expand? 


“Mr. Saltonstall. In other words, the Senator from 
Louisiana is saying that .. . the CAB, with respect to 
airlines, should not have any discretion with relation 
to the tax investment credit? 


2 Refers to section number of bill. Later enacted as section 203(e). 
31110 Cong. Ree. 2072-73. 
22110 Cong. Ree. 2063. 
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“Mr. Long of Louisiana. It seems to me that we 
should tell them, one way or the other.’’ (Emphasis 
added) 


And Senator Morton said = 


‘J cannot see anything wrong with having Congress 
tell the regulatory agencies what Congress meant 2 
years ago when it passed the 1962 bill.’” 


After this thorough exchange of views, the Proxmire 
amendment was voted on and defeated. With the ultimate 
enactment of section 203(e), therefore, the ‘‘actual tax’’ 
policies of these regulatory agencies were specifically re- 
versed. Under the circumstances, it is difficult to under- 
stand how Respondent can still assert its own policy. 


B. The Promotional Purposes of Section 406(b) Do Not Justify 
Its Use by Respondent as a Complete Substitute for the 
Tax Incentives. 


As noted above, the purpose of section 38 was to stimu- 
late the economy by encouraging capital investment in 
more modern plant and equipment. Respondent states, 
however, that section 203(e) should not be applied to sub- 
sidized airlines because: 


«,,. the encouragement of development and expansion 
by other regulated industries and by unsubsidized air- 
lines, which section 903(e) of the tax statute was in- 
tended to realize, is already provided for subsidized 
carriers by section 406(b) of the Federal Aviation 
Act.??... (Order No. E-21663, p. 5.) 


This point is developed at greater length at page 35 of 
Order E-21227 which was incorporated by reference into 
Order E-21663: 


“ Actually, the results intended by section 203(e) for 
other regulated industries and nonsubsidized airlines— 
that is, the encouragement of development and expan- 


33 Ibid. at 2078. 
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ston—are already provided for subsidized airlines by 
section 406(b) of the Federal Aviation Act, which con- 
trols the establishment of the class rate. Section 406 
(b) requires the Board in fixing subsidy rates to take 
into consideration : 


‘,.. the need for each such air carrier .. . for compen- 
sation ... sufficient . . . to enable such air carrier... 
to maintain and continue the development of air trans- 
poration to the extent and of the character and quality 
required for the commerce of the United States, the 
Postal Service, and the national defense.’ 


“‘In other words, Congress has provided a compre- 
hensive scheme for falflling the need of air carriers 
for resources to maintain and continue the develop- 
ment of air transportation. If need has been other- 
wise met under this provision, which was designed to 
meet the special problems of the airline industry (par- 
ticularly the subsidized airlines) for certain purposes, 
it can hardly be argued that the carriers ‘need’ the 
benefit of the investment tax credit for the same pur- 
poses. The adoption of such a position would merely 
serve to provide the carriers with subsidy in excess of 
need,—that is, additional subsidy to cover taxes they 
do not pay—thereby contravening the provisions of 
section 406.’’ (Emphasis added) 


There are a number of answers to this position. 


1. Congress Did Not Authorize Agencies to Ignore Section 203(e) If 
They Find Existing Statutes Provide Adequate Economic 
Incentives, 

It may be argued that all public utility rates provide an 
incentive for expansion and modernization if they are to 
provide a fair return on invested capital. Congress, had it 
desired to be selective, could have authorized agencies to 
deny the retention of the tax credit where the existing rate 
of return was deemed adequate. It did not. Senator 
Proximire, describing his proposed amendment to strike 
section 203(e) stated: 

“‘The reason for the amendment is that I want to 
leave it in the discretion of the regulatory body. If 


the amendment fails, the regulatory body will have no 
discretion.’’ (110 Cong. Ree. 2075) 
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The amendment did fail. Instead Congress chose to act 
broadly. It saw a national need and found that the tax 
credit could best meet that need if granted on a blanket 
basis, without a selective industry by industry appraisal 
of whether existing incentives would be adequate. 


The possibility that the tax credit would benefit those 
who did not need the incentive was forcefully noted during 
debate by Senator Douglas, an opponent of section 203(e), 
who related this parable: 


‘Mr. Douglas: Suppose there were two men, one of 
whom ate only two meals a day and the other ate four 
meals a day, and we gave the equivalent of a meal a 
day in tax credit. The regulatory body says, ‘The man 
who has only two meals a day deserves it so that he can 
get three meals a day. He gets his three meals a day 
through the investment credit.’ 


“< Are we then going to say, because we give an extra 
meal to an underfed man, that we must ‘superstuff’ a 
man who is already getting four meals.’? 110 Cong. 
Ree. 2057 (1964). 


Congress, in enacting section 203(e), responded in the 
affirmative. 


2. Respondent’s Approach Creates Competitive Inequities Which 
Congress Sought to Avoid. 

It is important to note that the availability of the tax 
credit to subsidized airlines would scarcely result in ‘‘super 
stuffing’’ them. The subsidized carriers, as their need for 
subsidy attests, do not fall in the category of ‘‘overfed”’ 
utilities. Their condition contrasts with that of the non- 
subsidized trunk airlines, which are now enjoying unusually 
high earnings. Because these latter carriers are not sub- 
sidized, Respondent does not have the means to deprive 
them of the tax credit. Thus it is the very fact of their 
financial need which makes subsidized carriers vulnerable 
to Respondent’s attack on the tax credit. 
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The major purpose of Congress in insisting that the tax 
credit be available to regulated, as well as unregulated, 
industries was that it did not desire to give one branch of 
industry a competitive advantage over the other. As Sena- 
tor Long pointed out: 


“Congress took the attitude at that time that the 
carriers were entitled to the 7-percent tax credit just 
as other manufacturing industries were entitled to it. 
For the reasons that these industries were in competi- 
tion with one another in seeking to do business with 
others, . . .”’ (110 Cong. Rec. 2061)* 


Congress correctly reasoned that no one segment of the 
industry should get less of a tax credit than its competitors 
for buying modern equipment. That reasoning has par- 
ticular significance for air transportation where ability to 
attract traffic depends heavily upon ability to offer the most 
modern competitive equipment obtainable. 


The subsidized local service carriers are in competition 


in many markets with nonsubsidized airlines, and with vari- 
ous forms of surface transportation. Respondent’s action 
is therefore directly and injuriously at odds with Con- 
gressional purposes. 


3 This lesser degree of competition was, as Senator Long pointed out, the rea- 
son why an investment credit of 3% was extended to some utilities and 7% 
to others: 

‘“So Congress made a distinction in regulated utilities which are re 
garded on the one hand as being locked-in monopolies, and allowed them 
one 3-percent investment credit, while it looked at the transportation in- 
dustry and regarded it as being a competitive industry. Railroads were 
eompeting with other railroads, All the railroads were competing with 
the trucking lines. Both types of carriers were in turn competing with 
Pipelines for customers. Even pipelines were competing with other pipe- 
lines. They were all competing with the barge lines, which were in turn 
competing with tanker fleets.’’ (110 Cong. Rec. 2061). 
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3. Prior Decisions of This Court Do Not Support Respondent's Action. 


This is not the first time this Court has had occasion to 
deal with the possible incompatability of a tax incentive 
and utility rate making. In City of Detroit v. Federal 
Power Commission, 97 U.S. App. D.C. 260, 230 F. 2d 810 
(1956) cert. denied 352 U.S. 829 (1956), the petitioner 
alleged that the Commission had erroneously recognized, 
for rate purposes, accruals for taxes in excess of those 
actually paid and, as a result, had not established the “low- 
est reasonable rates’? as required by section 5(a) of the 
Natural Gas Act, 52 Stat. 821, 15 U.S.C. 717d(a). The 
purpose of the accruals was to provide reserves for antici- 
pated future taxes which would result from use of the 
accelerated amortization authority contained in Internal 
Revenue Code, 26 U.S.C. 124A (1952). (Now 26 U.S.C. 168 
(1954) ). 


The Commission took the position that such accruals 
were necessary in order to make it possible for the utility 


to take advantage of the tax incentive. Otherwise the 
savings would have to be passed along to the consumer 
and the intent of Congress would be frustrated. 


This Court agreed, holding that the tax statute ‘‘has a 
different public policy and should be given the effect in- 
tended by Congress.”? 97 U.S. App. D.C. at 272, 230 F. 2d 
at 822. 


Panhandle Eastern Pipe Line Co. v. Federal Power 
Commission, 115 U.S. App. D.C. 8, 316 F. 2d 659 (1963) 
cert. denied 375 U.S. 881 (1963) involved the Commission’s 
treatment of an analogous provision of the Internal Reve- 
nue Code. Section 167, (26 U.S.C. 167 (1954)) provided for 
liberalized depreciation as an incentive to plant moderni- 
zation. This Court, in a 5-4 decision, held that the Com- 
mission’s allowance of a lower rate of return on the re- 
serves accumulated for the ‘‘normalized’’ depreciation was 
not inconsistent with the objectives of Congress in pro- 
viding the tax incentive. The City of Detroit opinion was 
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distinguished as pertaining only to the accrual of reserves 
rather than the return allowable on such reserves. The 
dissenting opinion argued that the majority in reality over- 
ruled City of Detroit, and that Congress intended that the 
entire benefit of the liberalized depreciation, including the 
full return thereon, should fall to the producer rather than 
be shared by the consumer. 


Regardless of how the Panhandle decision squares with 
the City of Detroit opinion, it is not controlling in the 
instant case. The majority and dissenting opinions in 
Panhandle agreed that: 


‘‘Nothing in the language or legislative history [of 
section 167] indicates that Congress considered its 
regulatory consequences.”’ 115 U.S. App. D.C. at 11, 
316 F. 2d at 662.% 


In the present case. Congress obviously did consider 
regulatory consequences—directly and specifically in sec- 
tion 203(e). 


4 Section 406(b) Does Not in Fact Offer the Same Incentives as the 
Tax Statute. 

The purposes of section 406(b) and sections 38 and 
203(e) are not interchangeably alike. Far from it. The 
“‘need’’ provision of section 406(b) is directed toward the 
development of ‘‘the Commerce of the United States, the 
Postal Service, and the national defense’’. Sections 38 
and 203(e) are aimed at the stimulation of the economy 
by the modernization and growth of all private industry. 
Unlike section 406, no showing of ‘‘honest, economical and 
efficient management’? is necessary to obtain the tax 


2 The dissenting opinion, after referring to the above quotation, states: 
“*By the same token, nothing in the language or legislative history of 
Seetion 167 and 168 indicates that Congress did not consider their regula- 
tory consequences.’’ 115 U.S. App. D.C. at 22, 316 F.2d at 673. 
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credit. In short, the two purposes may produce the same 
result in any one case; but they need not. 


(a) Respondent has not always found that equipment 
modernization should be encouraged under section 
406(b). 


The history of airline subsidy illustrates that Respond- 
ent may find that the purposes of section 406(b) are met 
without the kind of modernization which is sought by the 
tax credit. For example, in the early 1950’s Pioneer Air- 
lines chose to modernize its flight equipment by replacing 
its DC-3’s with Martin 202 equipment. Respondent re- 
fused to find that such modernization was required by 
section 406(b). Pioneer Airlines Mail Rates, 17 C.A.B. 
499 (1953). 

In recent years Respondent has taken a dim view of the 
modernization of local service aircraft to pure jets. Ina 
Report to the President two years ago Respondent stated 
its view that acquisition of jet aircraft ‘‘would involve un- 
due risk of increasing the need of the carrier for subsidy 
without offsetting benefits in the public interest’’, Hence, 
Respondent concluded, acquisition of jet aircraft ‘‘should 
not be underwritten with public funds.’" 


While Respondent’s opposition to jets has mitigated 
recently, its latest revision of the Class Rate still evidences 
a restrained approach to such modernization. 


36 ‘<The carrier sought to recover its DC-3’s but never got over the financial 
shock and eventually disappeared by merger with Continental Airlines.’’ 
Caves, Air Transport and its Regulators, Harvard Univ. Press, Cambridge, 
1962, p. 261. Respondent’s attitude toward Martin 202 and similar aircraft 
later softened. Today Respondent does not question the use of such equipment. 


87 Report to the President on Airline Subsidy Reduction Program pursuant 
to Transportation Message of 1962. Civil Aeronautics Board, Washington, 
June 1963, p. 36. 

38 Under Class Rate III pure jet aircraft will be recognized in the com- 
putation of gross subsidy ‘‘only to the extent that they do not burden the 
rate more than would the larger type piston powered and turbo-prop equipment 
now used by the carriers.’’ Investigation of Local Service Class Subsidy 
Rate. Order E-21227, August 31, 1964, p14. 
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(b) Rates of return actually provided under section 406(b) 
have provided no more incentive for modernization 
than rates for nonsubsidized airlines. 


Under section 406(b) Respondent provides no greater 
incentive for modernization than rates which do not in- 
clude subsidy. Although section 406(b) includes broad 
promotional language, Respondent has historically con- 
sidered its responsibilities thereunder to be discharged by 
establishing profit margins for subsidized carriers, con- 
sistent with those of nonsubsidized carriers, and on the 
basis of traditional concepts of public utility rate making. 


In the Rate of Return, Local Service Carriers Investiga- 
tion, 31 C.A.B. 685 (1960) Respondent adopted an Ex- 
aminer’s conclusion that the ‘‘cost of capital’? was the 
appropriate basis for establishing the allowable profit 
margin. No provision was made for added return because 
of the promotional objectives of section 406(b). 


In the General Passenger Fare Investigation, 32 C.A.B. 
291 (1960), Respondent also determined that profit mar- 
gins for nonsubsidized carriers should be based upon the 
*‘eost of capital’’. While a somewhat lower rate of return 
was found appropriate for the nonsubsidized airlines, this 
rested solely on the evidence which showed that the cost 
of capital was in fact somewhat lower for such carriers, 
which had traditionally offered investors the prospect of 
higher earnings. 


Recently in promulgating Class Rate III, Respondent 
revised downward the allowable rate of return for local 
service carriers.” That rate is now below Respondent’s 
1960 findings as to a proper rate for non-subsidized 


29 Respondent found that the new differentiated rate of return should not 
exceed 11%, as contrasted to the 12.75% permitted previously. Profit shar- 
ing however would not begin until a return of 12.50% had been earned. (Order 
¥-21277, p. 50, note 31) 
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trunklines. A comparison of the rates of return found 
reasonable by Respondent is as follows: 


@. Return on 
vestment 
Nonsubsidized Trunklines 


“Big Four’’ trunklines 10.5% 
‘Intermediate Eight’’ trunklines 11.25% 


Subsidized Local Service Airlines 
Rate of Return Investigation (1960) 9%-12.75% 
Class Rate III (1964) 9%-11% 


Actual return on investment: The rates established by 
Respondent must be contrasted with what was actually 
earned. For a long period local service airlines as a group 
were unable to earn the return to which they were theo- 
retically entitled. This was acknowledged by Respondent 
in first promulgating the class rate. 


‘‘Tt is clear that when measured against the standards 


of a fair return which we have used in the past of 7 
percent for past periods and between 8 percent and 
12.75 percent for future periods, the results of the in- 
dividual carriers as well as the carriers as a group 
have fallen far short of the earnings necessary to main- 
tain financial integrity; ...’? (34 CAB at 431.) 


In recent years these earnings have improved, although 
not all carriers earn the minimum 9% return. This im- 
provement might continue; or it might not. Judging by 
the past, the Federal Aviation Act provides no guaranty 
that it will. 


40 Thero has been no similar recent review of the rates of return for the 
trunklines, It is therefore impossible to state whether on the basis of more 
recent evidence the Board would establish any difference in the fair and 
reasonable return for subsidized and non subsidized carriers, 


41 From General Passenger Fare Investigation, supra. 


34 


(c) Respondent’s authority to provide the same incentives 
with subsidy as the tax statute provides is by no means 
clear. 


Finally, substantial doubt exists as to Respondent’s au- 
thority to provide the same incentives under Section 406(b) 
as offered by the tax credit. Western Air Lines v. 
C-AB., 347 U.S. 67 (1954) involved an appeal by the Post- 
master General of a decision by Respondent permitting the 
carrier to retain profits from the sale of a route without 
offset against subsidy need. This was done by Respondent 
in order ‘‘to safeguard the incentive for voluntary route 
transfers.’’** The Supreme Court held that, however 
worthy the incentives, Respondent could not allow subsidy 
in excess of ‘‘need’’. 


Delta Airlines v. Summerfield, 347 U.S. 74 (1954) in- 
volved a decision by Respondent to permit the carrier to 
retain excess profits of its domestic division without offset 
against subsidy need for its international services, not be- 


cause of ‘‘need’’ but ‘‘as a matter of economic policy.’’ 
The Supreme Conrt held this to be unlawful. 


These rulings suggest that an effort by Respondent to 
provide subsidy to accomplish the same broad national 
purposes as the tax credit—purposes which go beyond 
those of section 406(b)—might not be upheld by the Courts. 


C. Section 203(e) Is Not Limited to “Commercial 
Rate” Proceedings. 
Another distinction which Respondent relies upon is that, 
in Section 203(e) : 


“‘Congress intended only to prevent a flow through 
of the credit to ‘consumers’ in commercial rate cases 


42 Respondent ’s decision stated: 
«eee © * our decision not to include the net profit from the sale of 
intangibles was reached solely because we are thus secking to encourage 
improvement of the air route pattern through voluntary route transfers by 
other air carriers.’’ (14 C.A.B. 246-47) 
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and did not intend to preclude the application of the 
actual tax policy to investment tax credits in subsidy 
cases.’? (Order E-21663, p. 5) (Emphasis added) 


Respondent goes on to repeat its distinction between 
subsidy determinations and what it describes as ‘‘a tax 
statute enacted to govern commercial rate cases’’. (Ibid.) 


This distinction is wholly without foundation. Such dif- 
ferences as exist between commercial rates and subsidy 
rates do not form the basis for an exemption from the 
sweeping statutory language. Moreover, as we show below, 
Respondent’s view of the law effectively cancels the bene- 
fit of the tax credit even for commercial rates where sub- 
sidized carriers are involved. 


1. Subsidy Rate Making Is Not Significantly Unlike Commercial 
Rate Making. 

The Federal Aviation Act does not provide separately 
for subsidy rates. Subsidy results only from the establish- 
ment of a mail rate under section 406 of the Act. Thus 
the class rate, under which Petitioner was paid in 1962, 
was found to be: 

‘‘the fair and reasonable rate of compensation, on and 
after January 1, 1961, . . . for the transportation of 
mail by aircraft, the facilities used and useful there- 


for and the services conneced therewith. . .’? Local 
Service Class Subsidy Rate, 34 C.A.B. at 443.% 


These findings read like that for a typical public utility 
rate, as does much of the underlying statutory language.“ 


43 In 1953 Congress accepted a Presidential recommendation that the subsidy 
element in mail rates should be identified separately and not paid from Post 
Office funds. Reorganization Plan 10 of 1953, 67 Stat. 646, 5 U.S.C. 1332, 
(later enacted as section 406(¢) of the Act). However, Congress never ac- 
cepted the proposition that subsidy be completely separated from mail rates, 
and it has declined several times to act on legislation proposed by Respond- 
ent to accomplish a complete separation, E.g. 8. 964, H.R, 7305, S7th Cong., 
1st Sess. (1961); 8, 1550, H.R, 7597, 86th Cong., lst Sess, (1959), 


44 Compare, for example, section 406(b) (3) of the Federal Aviation Act with 


section 1002(0)(5) of the same statute, which provides for the establishment of 
rates for traffic other than mail. 
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The Supreme Court has had occasion to note this simi- 
larity. In Transcontinental & Western Air v. Civil Aero- 
nautics Board, 336 U.S. 601, 604 (1949), the Court stated: 


“The language of § 406(a) which empowers the Board 
to ‘fix and determine’ after notice and hearing ‘the 
fair and reasonable rates of compensation’ for the 
transportation of mail by aircraft reads like a typical 
public utility rate-making authority.’? (footnote 
omitted) 


This Court later observed that with respect to that 
opinion : 


*¢. . . the Supreme Court held in the T.W.A. case, 
supra, that the mail pay provisions of this statute de- 
seribe a rate-making authority, and the Court said 
that the statutory language does not suggest that Con- 
gress intended to break with the traditions of public 
utility rate-making.’”? Summerfield v. Civil Aero- 
nautics Board, 92 U.S. App. D.C. 254, 207 F.2d 200, 
205 (1953), aff'd sub nom Western Air Lines v. 
C.A.B., 347 U.S. 67 (1954). 


Respondent itself has taken the same view. In Western 
Air Lines, Inc., 11 C.A.B. 299 (1950) Respondent dealt 
with a contention that Section 2(c) of the Administrative 
Procedure Act, 60 Stat. 237, 5 U.S.C. 1001, (which includes 
the ‘‘prescription for the future of rates’’ within the defi- 
nition of ‘‘rule-making,’’) did not apply to mail rates. 
Respondent stated: 


“‘We cannot agree with this conclusion. While under 
the Civil Aeronautics Act mail rates are employed as 
a tool to develop air transportation, the technique to 
be used is a public-utility-rate technique. Both the 
language and structure of the Act and its legislative 
history make it clear that the needs of the commerce 
of the United States, the postal service, and the na- 


42 See also Delta Air Lines v. Swmmerfleld, 247 U.8. 74, 78 (1954), where 
the Supreme Court, referring to the TWA Case stated: 
‘*We also noted in that case that the ‘need’ clause in Section 406(b) 
is not wholly at war with traditional rate making functions.’’ 
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tional defense were not to be met by direct subsidies, 
but rather that these needs were additional elements to 
be considered in fixing ‘fair and reasonable rates’ for 
the carriage of mail. The broad statutory consider- 
ations and objectives go to the level of the payment 
rather than to the nature of the technique. We do not 
think it is any less a rate merely because the payment 
is made solely by the Government to the carrier. Cap- 
ital Airlines v. Civil Aeronautics Board, 171 F.2d 339 
(App. D.C. 1948); T.W.A. v. Civil Aeronautics Board, 
336 U.S. 601 (1949) ’’ 11 CAB at 302 (Footnote omitted) 
(Emphasis added) 


The findings which Respondent made in support of its 
adoption of a Class Rate also rely on the very similarities 
which it would now deny. In justification of its power to 
establish a class subsidy rate, Respondent relied first upon 
the TWA case, a decision which emphasized the similarity 
of subsidy determinations to public utility rate making, and 
second upon its ‘‘Big Four’? mail rate decision in 1951. 
(American Airlines et al Mail Rates, 14 C.A.B. 558 (1951)). 
The latter case involved a rate for mail services only. How- 
ever, Respondent pointed out in citing the case that, ‘‘the 
rate in fact contained a substantial amount of subsidy’’ (34 
C.A.B, at 416). Ifa rate for mail service and for subsidy 
could be so casually intermingled, it is difficult to understand 
how Respondent can now discern a cleavage between the two 
so pronounced as to exculpate it from the express wishes of 
Congress. 


2. Subsidy Rates Are Not Distinguishable Because the Government Is 
the “Consumer”, 


Respondent relies on the fact that the legislative history 
of section 203(e) was concerned with whether the benefits 
of the tax credit should be retained by the utility or be al- 
lowed to ‘‘flow through’’ to ‘‘consumers’’. By ‘‘consumer’’ 
Respondent sees Congress as meaning ‘‘customer of the 
utility’. (Order E-21227, p. 34) 


It is correct that the impetus for section 203(e) came 
principally from proceedings before two regulatory 
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agencies, the FCC and FPC, and that in both cases the ques- 
tion involved was whether the credit should ‘‘flow through’’ 
to the possible benefit of consumers. Much of the legisla- 
tive history of the section 203(e) is naturally couched in 
terms of these particular cases. But from that it cannot 
be concluded that the legislation applies only against a 
‘‘eustomer”’ in the strict sense of that word. 


Not one statement in the entire legislative history sup- 
ports this narrow reading. The debate moreover, indicates 
a broader purpose. Thus, when Senator Gore was describ- 
ing the purpose of section 203(e), he stated: 


‘‘That means the regulatory agencies are prohibited 
from taking into consideration the tax benefits from 
the investment credit in arriving at what is a reason- 
able and fair return on investment or what are fair 
and reasonable rates for consumers to pay.’’ (110 
Cong. Rec. 2080) (Emphasis added) 


Even if Respondent’s ‘‘customer”’ limitation were true, 
it is questionable whether its argument would be aided. As 
noted above, subsidy rates are still rates paid for mail serv- 
ices for which the government is the customer. Even con- 
sidered separately, the subsidy element is paid only for 
services rendered. The class rate provides that subsidy is 
paid only to the extent certificated services are provided, at 
the rate of so much for each seat mile. Class Rate Order, 
Par. LA, 34 C.A.B. at 420. The government is buying public 
air transportation with subsidy in a manner not entirely 
foreign to how it buys its own air transportation service 
when it makes an air shipment on a government bill of 
lading. 


The distinction Respondent would make is, if sound, one 
of far-reaching consequence. If air carrier subsidy has 
been excluded from the statute, sub silentio, other federal 
subsidy programs have also been excluded, and a wide- 
spread effort is required by other agencies of the Federal 
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Government to re-examine these programs“ to insure that 
the subsidy does not duplicate the tax credit.” 


3. Respondent’s View Would Deny the Benefit of the Tax Credit Even 
in Commerciail Rate Making Where Subsidized Carriers Are 
Involved, 

Respondent appears to acknowledge its duty to permit 
carriers to retain the benefit of the tax credit in fixing 
‘‘commercial’’ rates. While Respondent rarely exercises 
its power to establish such rates, it is important to consider 
the effect if it were called upon to do so for a subsidized 
carrier. The commercial rate would presumably provide 
for a return of a stated per cent; but the carrier would be 
entitled to that per cent plus the benefit of any tax credit. 


However, Respondent’s subsidy policy would completely 
negate this action. In fixing subsidy the tax credit would be 
considered, and subsidy reduced accordingly. Hence, what 
was allowed in the commercial rate would be taken away 
by a reduced subsidy rate. 


It is hard to imagine that Congress intended to give Re- 
spondent the authority to take away with one rate what it 
is required to allow with another. This is precisely the 
sort of thing section 203(e) is aimed at when it enjoins 
agencies from ‘‘accomplishing a similar result by any other 
method.’’ 


46.A prime example is the construction differential subsidy program under 
which the Maritime Administration makes up the difference between construc- 
tion costs in foreign and domestic shipyards, Ships also qualify for the 
investment tax credit. Under Respondent’s view, the Maritime Administration 
might bo obligated to deduct the tax credit from the construction subsidy. 


47. A recent Congressional publication listed numerous Federal ‘‘subsidy’’ 
programs of various kinds, Subsidy and Subsidy-Effect Programs of the 
U.S. Government, 89th Cong,, lst Sess. (1965) (Joint Economie Committee). 
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D. Section 203(e) Does Not Constitute a Retroactive Change in 
the Rate. The Rate Automatically Gives Effect to Changes 
in the Tax Laws. Section 203(e) is Such a Change and 
Should Have Been Given Effect. 


Respondent’s contention on this point is as follows: 


«| While the tax statute was apparently intended 
to govern commercial rate cases in esse covering 
periods prior to enactment of the legislation, we can- 
not conceive that when Congress in 1964 prohibited 
agencies, in the absence of taxpayer consent, from pass- 
ing investment tax credit benefits through to consumers, 
it intended to change even commercial rates already 
fixed for earlier years, much less to make a retroactive 
change in a class subsidy rate established prospectively 
covering the year 1962.”” (Order E-21663, p. 5) 


Respondent is wrong. There is no retroactive effect be- 
cause the rate is designed to accommodate changes in the 
Internal Revenue Code. 


Respondent wisely did not peg the determination of in- 
come taxes to the tax laws in effect at the time the rate was 
promulgated in 1961. In describing taxes to be considered 
in a profit showing determination the class rate speaks of 
taxes actually applicable for the period in question. This 
open-ended feature was appropriate for rate designed to 
last indefinitely. 


We submit however that Respondent is obliged to take 
account of all changes in the tax laws. Both Section 38 and 
section 203(e) were enacted after the rate was closed.** 
Respondent cannot say that its taking of the section 38 tax 


4 The fact that section 203(e) was enacted in 1964 and section 38 in 1962 
does not make the former any more retroactive. The 1964 amendment is a 
clarifieation of the 1962 Act (‘‘It was the intent of Congress in providing an 
investment tax credit .. .’’ section 203(e)). This was a clarification which 
many thought should have been unnecessary in view of the legislative history 
of the 1962 Act. (See remarks of Senator Long in debate on section 203(e), 
110 Cong. Eee. 2061-62; Senator Anderson, 110 Cong. Rec. 2063; Senator 
Carlson, 110 Cong. Ree., 2072-73.) 
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credit is not a retroactive change in the rate, but that ad- 
herence to section 203(e) is a retroactive change. 


This is a direct and arbitrary flouting of Congressional 
will. An essential feature of the tax credit is the accom- 
panying restraint on the regulatory agencies. Section 38 
establishes the credit. Section 203(e) makes clear that, in- 
sofar as fixing the cost of service of regulated companies is 
concerned, the credit must be regarded as non-existent. This 
condition is part and parcel of the credit. 


Il. PETITIONER IS NOT PRECLUDED BY ITS ACCEPTANCE OF 
THE RATE FROM CHALLENGING THE VALIDITY OF 
RESPONDENT'S ORDER. 


Respondent suggests that one of the issues here is as 
follows: 


««_| . whether petitioner is precluded from challenging 
the Board’s determination by its failure to object be- 
fore the Board to the terms of Order E-16485, supra, its 
failure to seek review of that order, and/or its accept- 
ance of benefits thereunder?’’ 


Respondent’s position is apparently that Petitioner is 
bound because it ‘‘did not raise objection to the class rate 
when it was established’. (Order E-21663, p. 5). 


A. In Accepting the Class Rate, Petitioner Did Not Consent 
to the Taking of the Tax Credit. 


Petitioner’s acceptance of the class rate does not bar it 
from the benefit of the tax credit. The class rate order does 
not cover the treatment of investment tax credits in profit 
sharing determinations. This is readily understandable; 
there was no investment tax credit in 1961. Petitioner can- 


49 Wo do not understand Respondent to take the position that Congress may 
not retroactively increase subsidy rates. See: United States v. Lindsay, 346 
U.S. 568, 570 (1954) (‘‘Congross has unquestioned right to bar recovery 
on government claims if it sces fit’’). 
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not be held to have waived its right to a credit which neither 
it nor Respondent considered. 


Respondent would have it otherwise. In its view the 
“‘actual tax policy”’ is implicit in the Class Rate Order, and 
under that policy it is entitled to take the credit as an off- 
set to subsidy. We disagree. 


Under the rate order, the return to which a carrier is 
entitled before profit sharing is established at certain 
amounts ‘‘after applicable income taxes’’, a phrase which 
appears five times in Part II of that order.” The word 
‘‘applicable’’ clearly qualifies the term income taxes. It 
would appear that section 203(e) clearly makes the tax 
credit inapplicable to a determination of taxes. 


Part ILI of the order sets forth the provisions in accord- 
ance with which the computation of the various profit shar- 
ing elements, including income taxes, is to be made. 


Under the item ‘‘Income Taxes’? the following appears: 


“FE. Income taxes.—Federal and State income taxes 
shall be determined on the basis of the carrier’s in- 
come tax returns for each year as submitted to the tax- 
ing authorities, which such amendments or revisions 
(including tax carry-back and carry-forward credits) as 
may have been filed as of the date of the final determi- 
nation of excess profits (or an earnings deficiency) 
under this order; Provided, however, That for carriers 
whose tax returns are filed for a 12-month period not 
coinciding with a calendar year, a pro forma tax return 
will be required to be submitted for the calendar year, 
which return shall be prepared on bases consistent with 
the returns of that carrier filed for the latest fiscal year 
with the appropriate tax authorities. (Footnote 
omitted ) 


Although the provision relates the determination of taxes 
to a carrier’s tax return, it in no manner calls for the con- 
sideration of taxes which are not ‘‘applicable”’. Nor is it 


50 Bee Part II A, Appendix C, 
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even clear that a tax credit is a change in ‘<income taxes”’ 
within the meaning of the Class Rate Order.” 


It is also significant that the rate order specifically 
mentions carry-back and ecarry-forward credits. If the 
order automatically embraced all credits, this was unneces- 
sary. Under the principle of expressio unius est exclusio 
alterius, no other credits are included. 


Such a conclusion is supported by Respondent’s most 
recent modification of the rate, Class Rate IL That order, 
which was issued after enactment of the investment tax 
credit, does not assume that the credit is covered by the 
general language. Instead, specific reference is made to it. 
Despite the fact that Class Rate III mentions the invest- 
ment tax credit and Class Rate I does not, Respondent 
now maintains both orders mean the same thing. 


B. Petitioner Has Not Since Consented to the Taking of 
the Credit by Respondent. 


The record makes it perfectly clear that no statement or 
course of conduct by Petitioner after the enactment of sec- 
tion 38 can be taken as ‘“‘consent’’ within the meaning of 
section 203(e). In submitting its original calculation of 
proposed profit sharing, Petitioner assumed the credit to be 
retained by it. (J.A. 99). When Respondent replied with 


51 The U.S, Corporation Income Tax Return for 1962 (Form 1120) lists 
‘Total income tax’? on line 31 (JA 155). Credits, including prior payments 
and investment credits, are deducted to determine the amount due. Strictly 
speaking, therefore, the tax credit is a reduction in the amount payable, but not 
the tax itself, 


62 Paragraph III E of Class Rate IIT (Order E-21297, p. 64, Aug. 28, 1964), 
states in part as follows: 
“«E, Inoome Taxes 


ported on ita income tax returns 

yoar, with such amendments and revisions as may 

tho final dotermination of profit-sharing hereunder; . . .’? (Emphasia 
added) 
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a contrary calculation (J.A. 177), Petitioner voiced its ob- 
jection (J.A. 233) and subsequently submitted a 25-page 
letter and memorandum in support of its position (J.A. 
238). Petitioner also voiced its objection at the time Re- 
spondent deducted from current subsidy payments the 
amounts allegedly owed by Petitioner for 1962 profit shar- 
ing (J.A. 285). 


IIL JURISDICTION OF THIS MATTER LIES IN THIS COURT. 
One of the issues raised by Respondent is: 


‘‘Whether jurisdiction to review the actions of the 
Board here complained of lies in this Court under sec- 
tion 1006 of the Federal Aviation Act, 49 U.S.C. 1486, 
or section 10 of the Administrative Procedure Act, 5 
U.S.C. 1009; or whether such jurisdiction lies only in 
the Court of Claims under the doctrine of Mohawk 
roe: v. Civil Aeronautics Board, 329 F. 2d 804 
(1 2? 


This Court clearly has jurisdiction under section 1006(a) 
of the Federal Aviation Act, 72 Stat. 795, 49 U.S.C. 1486 
(Appendix A), which provides in part for review by the 
Court of Appeals of ‘‘any order, affirmative or negative, 
issued ... under this Act ...”’ 


First, it is a final order.* It imposed an obligation upon 
Petitioner to “‘refund $556,103 to the Government”’, which 
amount included the $25,660 investment tax credit. Com- 
pliance with this order could be compelled by civil and 
even criminal penalties, pursuant to sections 901 and 902 
of the Federal Aviation Act, 72 Stat. 783, 784, 49 U.S.C. 
1471, 1472. 


53 As noted in the ‘‘Statement of the Case’’, supra p. 2, profit sharing 
determinations are handled informally and no hearing procedure is contem- 
plated by Respondent. Efforts of Petitioner to obtain a hearing in connection 
with 1961 profit sharing were rebuffed. 


%4 Por an order to be reviewable under section 1006(a) it must ‘¢impone 
an obligation, deny a right or fix some legal relationship’’. Chicago and 
Southern Airlines v. Waterman 8.8. Corp., 333 U.8, 103, 112-113 (1948). 
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Second, the order is also issued ‘‘under’’ the Federal 
Aviation Act. It pertains to, and is in furtherance of, sub- 
sidy rates established pursuant to section 406 of that Act. 


Mohawk Airlines v. CAB, 117 U.S. App. D.C. 326, 329 
F. 2d 894 (1964) is not controlling in this instance for sev- 
eral reasons: 


A. The Mohawk Case Involved a Letter, Not an Order. 


The appeal was taken from a letter to Mohawk advising 
it that Respondent intended to deduct $18,204 from its next 
subsidy payment. As the Court noted, the letter ‘‘did not 
purport to be an order”. (117 U.S. App. D.C. at 328, 329 
F. 2d at 896) It was a letter, pure and simple. It required 
Mohawk to do nothing. No compliance was required and 
no possible penalties attached. 


The Mohawk letter stated: 


««, . [The] Board has determined to disallow those 
claimed extra section miles on which no passengers 
were carried in the computation of Mohawk’s subsidy 
.... Accordingly, we intend to make an off-set of 
$18,204.16 against your next regular monthly subsidy 
payment.’? 117 U.S. App. D.C. at 328, 329 F. 2d at 896. 


By contrast the North Central Order stated: 


‘“‘ Accordingly, IT IS ORDERED, That North Central 
Airlines, Inc., shall refund $556,103 to the Government 
pursuant to the provisions of Class Rate I, for the 
calendar year 1962.’? Order E-21663, p. 6. 


B. Respondent’s Order E-21663 Is Not “a Statement of Intention 
to Act Under Section $22 of the Transportation Act”. 


In the Mohawk Case, this Court observed that Respond- 
ent’s letter was ‘‘a statement of intention to act under 
Section 322 of the Transportation Act’’, 117 U.S. App. 
D.C. at 329, 329 F. 2d at 897. Order E-21663 does not per- 
tain to the recapture of an overpayment under the Trans- 
portation Act of 1940. The section 322 to which reference 
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was made m the Mohawk Case was that in effect prior to 
a 195S amendment. It provided as follows: 


‘¢*Payment for transportation of the United States 
mail . . . by any common carrier subject to .. . the 
Civil Aeronautics Act of 1938, shall be made upon pres- 
entation of bills therefor, prior to audit or settlement 
by the General Accounting Office, but the right is re- 
served to the United States Government to deduct the 
amount of any overpayment to any such carrier from 
any amount subsequently found to be due such carrier.’ 
34 Stat. 955, 49 U.S.C. 66 (1940). (Emphasis added.) 


The amended section 322 applies to this case. The 
revised Act substantially narrows section 322 of the Trans- 
portation Act of 1940. Where the right to deduct under the 
original Act applied to ‘‘any overpayment for the trans- 
portation of mail’’, the 1958 amendment limited that right 
to ‘“‘any overcharges by any such carrier’’. A definition of 
‘“‘overcharges’’ was added: 


‘“‘The term ‘overcharges’ shall be deemed to mean 
charges for transportation services in excess of those 
applicable thereto under the tariffs lawfully on file with 
the Interstate Commerce Commission and the Civil 
Aeronautics Board and charges in excess of those ap- 
ee thereto under rates, fares, and charges estab- 
ished pursuant to section 22 of this title.”’ (49 U.S.C. 
) 


Thus, section 322 is no longer available to recover ‘‘any 
overpayment”’ (which could include subsidy) but only ‘‘any 
overcharge’’ in excess of ‘‘tariffs lawfully on file’. Sub- 
sidy is not paid pursuant to tariffs. Respondent’s order, 
therefore, cannot be an order pursuant to the Transporta- 
tion Act. Its only statutory basis is the Federal Aviation 
Act, in which event this Court has jurisdiction and must 
proceed to the merits. 


5% The amendment applied, by its own terms, only to transactions after 
1958, The transaction involved in the Mohawk Case took place prior thereto. 
72 Stat. 860, 47 U.S.C. 66 (1958). 
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CONCLUSION 


For the foregoing reasons, Petitioner asks this Court to 
reverse and set aside Respondent’s Order insofar as it per- 
tains to the investment tax credit, and remand the case to 
Respondent for further proceedings consistent with the 
Court’s determination. 


Respectfully submitted, 
Raymonp J. RasENBEEGEB 
Attorney for Petitioner 


North Central 
Airlines, Inc. 


Of Counsel: 


Lear, Scourt & RasENBERGER 
888 Seventeenth Street, N. W. 
Washington, D. C. 


Dated: July 6, 1965 
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APPENDIX A 


Applicable Statutes 


1. Section 38 of the Internal Revenue Code of 1954 reads 
as follows: 


‘¢§ 38. Investment in certain depreciable property 


(a) General Rule.—There shall be allowed, as a credit 
against the tax imposed by this chapter, the amount 
determined under subpart B of this part. 


(b) Regulations.—The Secretary of his delegate shall 
prescribe such regulations as may be necessary to 
carry out the purposes of this section and subpart B. 
Added Pub. L. 87-834, §2(a), Oct. 16, 1962, 76 Stat. 
962.”? 


2. The pertinent provisions of Section 46 of the Internal 
Revenue Code (Sections 46(a)(1) through (3) and 46(c) 
(1) through (3)) are as follows: 


“¢¢ 46. Amount of credit 
(a) Determination of amount.— 


(1) General rule-—The amount of the credit al- 
lowed by section 38 for the taxable year shall be 
equal to 7 percent of the qualified investment (as 
defined in subsection (c)). 

(2) Limitation based on amount of tax.—Not- 
withstanding paragraph (1), the credit allowed by 
section 38 for the taxable year shall not exceed— 


(A) so much of the liability for tax for the tax- 
able year as does not exceed $25,000, plus 


(B) 25 percent of so much of the liability for 
tax for taxable year as exceeds $25,000. 


(3) Liability for tax—For purposes of paragraph 
(2), the liability for tax for the taxable year shall 
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be the tax imposed by this chapter for such year, 
reduced by the sum of the credits allowable under— 


(A) section 33 (relating to foreign tax credit), 


(B) section 35 (relating to partially tax-exempt 
interest), and 


(C) section 37 (relating to retirement income). 


for purposes of this paragraph, any tax imposed for 
the taxable year by section 531 (relating to accumu- 
lated earnings tax) or by section 541 (relating to 
personal holding company tax) shall not be consid- 
ered tax imposed by this chapter for such year. 


**(c) Qualified investment.— 


(1) In general—For purposes of this subpart, the 
term ‘qualified investment’ means, with respect to 
any taxable year, the aggregate of— 


(A) the applicable percentage of the basis of 
each new section 38 property (as defined in sec- 
tion 48(b) placed in service by the taxpayer dur- 
ing such taxable year, plus 


(B) the applicable percentage of the cost of each 
used section 38 property (as defined in section 
48(c)(1) placed in service by the taxpayer during 
such taxable year. 


(1) placed in service by the taxpayer during such 
taxable year. 


(2) Applicable percentage.—For purposes of 
paragraph (1), the applicable percentage for any 
property shall be determined under the following 
table: 

The applicable 
If the useful life is— percentage is— 
4 years or more but less than 6 years 3314 


6 years or more but lens than 8 years 66%, 
100 


51 


For purposes of this paragraph, the useful life of 
any property shall be determined as of the time such 
property is placed in service by the taxpayer. 

(3) Public utility property.— 

(A) In the case of section 38 property which is 
public utility property, the amount of the quali- 
fied investment shall be 3/7 of the amount deter- 
mined under paragraph (1). 

(B) For purposes of subparagraph (A), the 
term ‘public utility property’ means property 
used predominantly in the trade or business of the 
furnishing or sale of— 

(i) electrical energy, water, or sewage dis- 
posal services, 


(ii) gas through a local distribution system, 
(iii) telephone services, or 


(iv) telegraph service means of domestic tele- 
graph operations (as defined in section 
222(a) (5) of the Communications Act of 
1934, as amended; 47 U.S.C. sec. 222 (a) 
(5)), 
if the rates for such furnishing or sale, as the case 
may be, have been established or approved by a 
State or political subdivision thereof, by an agency 
or instrumentality of the United States, or by a public 
utility commission or other similar body of any State 
or political subdivision thereof.”” 


3. Section 203(e) of the Revenue Act of 1964 (78 Stat. 
19) reads as follows: 


‘OTREATMENT OF INVESTMENT CREDIT BY FEDERAL 
Re@utatory AGENcIEs.—It was the intent of the Con- 
gress in providing an investment credit under section 
38 of the Internal Revenue Code of 1954, and it is the 
intent of the Congress in repealing the reduction in 


52 

basis required by section 48(g) of such Code, to pro- 
vide an incentive for modernization and growth of 
private industry (including that portion thereof which 
is regulated). Accordingly, Congress does not intend 
that any agency or instrumentality of the United 
States having jurisdiction with respect to a taxpayer 
shall, without the consent of the taxpayer, use— 


(1) im the case of public utility property (as defined 
in section 46(c)(3)(B) of the Internal Revenue Code 
of 1954), more than a proportionate part (deter- 
mined with reference to the average useful life of 
the property with respect to which the credit was 
allowed) of the credit against tax allowed for any 
taxable year by section 38 of such Code, or 


(2) in the case of any other property, any credit 
against tax allowed by section 38 of such Code, 


to reduce such taxpayer’s Federal income taxes for the 
purpose of establishing the cost of service of the tax- 


ce POG OUI 
zeqo Aue Aq yynser seprums @ ystdurosoe 0} 10 104ed 
The pertinent provisions of the Federal Aviation Act of 


1958, 72 Stat. 737 et seq., 49 U.S.C. $§ 1301 et seq.. are as 
follows: 


Rares ror Traxsportation oF Mam 
Authority to Fix Rates 


Suc. 406. [72 Stat. 763, as amended by 76 Stat. 145, 
49 U.S.C. 1376] (a) The Board is empowered and 
directed, upon its own initiative or upon petition of 
the Postmaster General or an air carrier, (1) to fix 
and determine from time to time, after notice and hear- 
ing, the fair and reasonable rates of compensation for 
the transportation of mail by aircraft, the facilities 
used and useful therefor, and the services connected 
therewith (including the transportation of mail by an 
air carrier by other means than aircraft whenever such 


53 


transportation is incidental to the transportation of 
mail by aircraft or is made necessary by conditions of 
emergency arising from aircraft operation), by each 
holder of a certificate authorizing the transportation 
of mail by aircraft, and to make such rates effective 
from such date as it shall determine to be proper; (2) 
to prescribe the method or methods, by aireraft-mile, 
pound-mile, weight, space, or any combination thereof, 
or otherwise, for ascertaining such rates of compensa- 
tion for each air carrier or class of air carriers; and 
(3) to publish the same. 


Rate Making Elements 


(b) In fixing and determining fair and reasonable 
rates of compensation under this section, the Board, 
considering the conditions peculiar to transportation 
by aircraft and to the particular air carrier or class of 
air carriers, may fix different rates for different air 


carriers or classes of air carriers, and different classes 
of service. In determining the rate in each case, the 
Board shall take into consideration, among other 
factors, (1) the condition that such air carriers may 
hold and operate under certificates authorizing the 
carriage of mail only by providing necessary and ade- 
quate facilities and service for the transportation of 
mail; (2) such standards respecting the character and 
quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; and (3) the 
need of each such air carrier (other than a supple- 
mental air carrier) for compensation for the trans- 
portation of mail sufficient to insure the performance 
of such service, and, together with all other revenue 
of the air carrier, to enable such air carrier under 
honest, economical, and efficient management, to main- 
tain and continue the development of air transporta- 
tion to the extent and of the character and quality re- 
quired for the commerce of the United States, the 
Postal Service, and the national defense. 
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Payment 


(c) The Postmaster General shall make payments 
out of appropriations for the transportation of mail 
by aircraft of so much of the total compensation as 
is fixed and determined by the Board under this sec- 
tion without regard to clause (3) of subsection (b) of 
this section. The Board shall make payments of the 
remainder of the total compensation payable under 
this section out of appropriations made to the Board 
for that purpose. 


Jupicia, Review or Orpers 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 
255, 75 Stat. 497, 49 U.S.C. 1486] (a) Any order, affirm- 
ative or negative, issued by the Board or Administrator 
under this Act, except any order in respect of any 
foreign air carrier subject to the approval of the Presi- 


dent as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the 
District of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person dis- 
closing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed 
only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 


Venue 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United 
States Court of Appeals for the District of Columbia. 


1 Subsections (d) through (hb) of Section 406 have been omitted as not 
Pertinent to the issues in this appeal. 
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Notice to Board or Administrator; Filing of 
Transcript 


(ec) A copy of the petition shall, upon filing, be forth- 
with transmitted to the Board or Administrator by the 
clerk of the court, and the Board or Administrator shall 
thereupon file in the court the record, if any, upon which 
the order complained of was entered, as provided in 
section 2112 of title 28, United States Code. 


Power of Court 


(d) Upon transmittal of the petition to the Board 
or Administrator, the court shall have exclusive juris- 
diction to affirm, modify, or set aside the order com- 
plained of, in whole or in part, and if need be, to order 
further proceedings by the Board or Administrator. 
Upon good cause shown and after reasonable notice to 
the Board or Administrator, interlocutory relief may 
be granted by stay of the order or by such mandatory 
or other relief as may be appropriate. 


Findings of Fact Conclusive 


(e) The finding of facts by the Board or Administra- 
tor, if supported by substantial evidence, shall be con- 
elusive. No objection to an order of the Board or 
Administrator shall be considered by the court unless 
such objection shall have been urged before the Board 
or Administrator or, if it was not so urged, unless 
there were reasonable grounds for failure to do so. 


Certification or Certiorari 


(f) The judgment and decree of the court affirming, 
modifying, or setting aside any such order of the 
Board or Administrator shall be subject only to review 
by the Supreme Court of the United States upon certi- 
fication or certiorari as provided in section 1254 of 
title 28, United States Code. 
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The pertinent provisions of the Administrative Pro- 
cedure Act, 60 Stat. 273 et seg., 5 U.S.C. 1001 et seq. are 
as follows: 

JvupiciaL REVIEW 

Sec. 10. [60 Stat. 243; 5 U.S.C. 1009] Except so far 
as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion— 

(a) Richt or REvIEw.—Any person suffering legal 
wrong because of any agency action, or adversely af- 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial re- 
view thereof. 


(b) Form aND VENUE action.—The form of proceed- 
ing for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or in- 
adequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 


of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive op- 
portunity for such review is provided by law. 


(c) RevrewaBLe acts.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling 
not directly reviewable shall be subject to review upon 
the review of the final agency action. Except as other- 
wise expressly required by statute, agency action other- 
wise final shall be final for the purposes of this subsec- 
tion whether or not there has been presented or 
determined any application for a declaratory order, for 
any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
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meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


(a) InveRm reLier.—Pending judicial review any 
agency is authorized, where it finds that justice so re- 
quires, to postpone the effective date of any action 
taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable in- 
jury, every reviewing court (including every court to 
which a case may be taken on appeal from or upon 
application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appro- 
priate process to postpone the effective date of any 
agency action or to preserve status or rights pending 
conclusion of the review proceedings. 


(e) Score or REvIEW.—So far as necessary to de- 
cision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu- 
tional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold un- 
lawful and set aside agency action, findings, and con- 
clusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, 
or immunity ; (3) in excess of statutory jurisdiction, au- 
thority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; (5) 
unsupported by substantial evidence in any case subject 
to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the ex- 
tent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determina- 
tions the court shall review the whole record or such 
portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 
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APPENDIX B 


CAB. Order E-21663 


UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the the 11th day of January, 1965 


Docket 12004 


Locan Service Cuass Sussmy Rate 
(Norra Cexrea, Amurses, Ixc., Sussipy Rerunp—1962) 


Opes Derermistxc Sussipy Rervunp 


In this Order the Board has determined, pursuant to the 
provisions of Class Rate I, that North Central Airlines, 
Inc. shall refund $556,103 of subsidy for the calendar year 
1962. In adopting Class Rate I, the Board established a 
class rate system for payment of subsdiy to the local serv- 
ice carriers. Class Rate I, which was final and in effect for 
all thirteen local carriers—with one exception not relevant 
here—for calendar years 1961 and 1962, contains specific 
provisions, which, under certain conditions, provide for re- 
fund to the Government of a portion of the subsidy paid to 
the various local carriers. The amount of such refund, if 
any, is ascertained in each case on the basis of a profit- 
sharing scale set forth in the section of the class rate con- 
taining the rate formula. The detailed provisions for com- 
puting the income, expense, investment and tax elements 
entering into the profit-sharing or subsidy refund calcula- 
tion—which calculation is required to be made for calendar 


1 Local Service Class Subsidy Rate Investigation, 34 C.A.B. 416, 418 (1961). 
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years 1961 and 1962—are contained in sections II and II 
of the rate formula.” 


To facilitate the profit-sharing and subsidy refund pro- 
vided for in Class Rate I, the Board requires each local 
service carrier to submit a special report, Form T-88, on an 
annual basis.* This form and the provisions of the class 
rate which it effectuates are so designed that the adminis- 
tration of profit-sharing and subsidy refund does not in- 
volve rate-making determinations, but solely the ascertain- 
ment of the pertinent facts and the application of the provi- 
sions of the formula to those facts.* 


On April 12, 1963, North Central submitted the required 
CAB Form T-88 in connection with the determination of 
the amount of profit-sharing for 1962. 


In accordance with established practice, North Central’s 
Form T-88 for calendar 1962, as amended, has been sub- 
jected to field audit by the Board’s staff at the site of the 


carrier’s operations and a staff report of the audit findings 
has been made to the Board. Upon review of the audit 
report, the carrier’s Form 41 reports, the data contained 
in the carrier’s T-88 report, and the supplemental materials 
developed in communications and discussions between 
North Central and the Board’s staff, the Board has con- 


2 The original class subsidy rate was replaced in revised form by Class Rate 
II, as of January 1, 1963 (Order E-19340, March 1, 1963, and Order E-19405, 
March 22, 1963) and by Class Rate III, as of July 1, 1964 (Order E-21297, 
August 28, 1964, and Order E-21311, September 22, 1964), The profit-sharing 
or subsidy refund provisions of the revised rates are substantially similar to 
those of the original rate formula, In addition, under the applicable formula 
an carnings deficiency for 1962 may be carried forward for two successive years 
as an offset against profits in such two years, 


3 Form T-88 is entitled ‘‘Report of Earnings Subject to Profit-Sharing 
Pursuant to the Provisions of Local Service Class Subsidy Rate, Docket 12004, 
Order E-16485, As Amended.’’ 


4Since Class Rate I is final, as is true of all class rates, its provisions are 
not open to contest retroactively and are not in issue in determinations such 
as the instant one. 
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cluded that under the terms of Class Rate I North Central 
shall refund $556,103 in subsidy for calendar year 1962. 
The Form T-SS submitted by the carrier for 1962 conforms 
to, and is consistent with, the requirements of Class Rate I, 
except in the following respects: 


1. Section III A 1 of the Class Rate requires that re- 
ports of revenues be consistent with the reporting require- 
ments of the Act and the Board’s Regulations. Pursuant 
to this section and in connection with the 1961 subsidy re- 
fund determination involving North Central (Order E- 
21319, September 23, 1964), a number of adjustments to the 
carrier’s 1962 T-S8 are required: 


(a) In 1961 the carrier determined that $49,428 of inter- 
line traffic payables were aged and not likely to become the 
basis of claims. In our profit-sharing order we therefore 
included this item in the carrier’s 1961 revenues. How- 
ever, the carrier did not transfer the amount to passenger 
revenue until 1962, and, as a result, the item has been in- 


cluded in its T-88 report for that year. Consistent with 
our prior adjustment, the $49,428 has been eliminated from 
the reported 1962 revenues. 


(b) An escrow deposit was excluded from the carrier’s 
investment as a restricted fund. That deposit earned $2,701 
in interest in 1961 but this amount was not recorded until 
1962. Consistent with our prior elimination of the invest- 
ment, the interest income has been excluded from 1962 
revenues. 


(ce) In 1961 the carrier’s T-88 was adjusted to reflect a 
workmen’s compensation insurance premium credit but the 
carrier did not make the appropriate book entry until 1962. 
In view of our prior adjustment, $3,655 has been eliminated 
from the income reported on the carrier’s 1962 T-88 report. 


2. Under section III B 1 of the Class Rate, expenses re- 
ported for profit-sharing must be consistent with the re- 
porting requirements of the Act and the Board’s account- 
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ing regulations. Pursuant to this section, the following 
adjustments have been made: 


(a) In connection with the 1961 profit-sharing determi- 
nation developmental costs in the amount of $3,768 and ex- 
penditures in the amount of $8,636 were eliminated from 
operating expenses since they should have been capitalized. 
In 1962 the carrier effected the necessary corrective action 
on its books and this is reflected in the T-88 reports. There- 
fore, in view of the 1961 adjustment, an appropriate modifi- 
cation has been made to the carrier’s 1962 reported results. 


(b) As of January 1, 1962, North Central began the 
amortization of a prepayment relating to the lease of a 
water reservoir and pump house facilities at O’Hare Inter- 
national Airport in Chicago. The period of amortization 
was fixed by the carrier at five years, but prepaid rent on 
hangar facilities at the airport is being amortized over 20 
years. Since the reservoir and pump house are part of the 
overall airport facilities and have the same expected useful 
service life to the carrier, recovery of these costs should 
also be amortized over a 20-year period. Therefore, the 
reported results have been adjusted to eliminate $24,127, 
representing the amount of excess amortization taken by 
the carrier. 


(c) We have excluded from operating expenses $1,609 
for legal fees and expenses relating to the acquisition of 
aircraft. Under the Board’s accounting regulations these 
expenses should have been capitalized in the appropriate 
property accounts, and the carrier’s T-88 has been adjusted 
accordingly. 


3. In North Central’s last individual subsidy case® var- 
ious disallowances were made with regard to DC-3 main- 
tenance and obsolescence expense. In its 1962 expenses 
the carrier reported $51,652 of these disallowed costs. In 


— 


5 34 C.A.B. 126 (1961). 
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view of their prior nonrecognition, these expenses have 
been excluded for profit-sharing purposes. 


4. Paragraph j of section III B 3 requires the disallow- 
ance of expenses incurred for proceedings in which the 
carrier is an unsuccessful applicant for a route award. In 
addition, this provision also provides that expenses in- 
curred during the prosecution of an exemption or route 
award be held in abeyance pending final decision of the 
Board. Under this provision, $16,244 of miscellaneous de- 
velopmental costs charged to operating expenses have been 
excluded. 


5. Financing costs and costs related to financing are non- 
allowable expenses as specified in paragraph c of section 
TI B 3. In this category we have eliminated $10,339 from 
operating expenses. Of this amount $7,985 represents half 
of the salary and expenses of an assistant to the chairman 
of the carrier’s board of directors. On the basis of the 
audit report and information submitted by the carrier we 


have concluded that 50 percent of the assistant’s time was 
devoted to matters directly related to financing, and there- 
fore that portion of his salary and expenses has not been 


recognized.® 


6. Paragraphs h and 1 of section III B 3 provide, respec- 
tively, for the disallowance of dues expensed on behalf of 
the carrier or any officer or director, unless such dues are 
for membership in business, professional, or trade organiza- 
tions and for the disallowance of charitable contributions. 


A similar disallowance was made in North Central’s 1961 profit-sharing 
determination. The carrier’s argument that such of the assistant’s time as 
was devoted to financing was concerned with debt financing and that the 
retarn element on debt does not include an allowance for such financing costs 
must be rejected. All appropriate costs of floating debt are includable in the 
return on debt investment, and the return on debt element embodied in 
the Class Rate adequately covers such costs. Further, any challenge to the 
return on debt element should have been made at the time the Class Rate was 
established, rather than indireetly in a profit-sharing proceeding. Our prior 
diseussion of this matter is equally applicable in the current proceeding and 
is ineorporated by reference herein. Order E-21319, pp. 4-5, September 23, 1964, 
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Pursuant to these sections we have excluded $500 and $550, 
respectively. 


7. A review of North Central’s reported results reveals 
that $7,839 of expenses of a vice-president who maintained 
an out-of-town office should not be recognized. A similar 
disallowance was made in connection with the 1961 profit- 
sharing determination. Contrary to the carrier’s apparent 
position our disallowances for 1962, as well as for 1961, are 
not primarily based on a lack of support of the fact of the 
expenditures having been made, but on our findings that 
the expenses did not reasonably relate to the air transport 
services of North Central. Accordingly, pursuant to para- 
graph n of section III B 3, we have excluded these expenses 
from the carrier’s T-88. 


8. Pursuant to section III E of the Class Rate Order, the 
earrier’s T-88 investment has been adjusted, where appro- 
priate, to reflect the various adjustments detailed above. 
In addition, the following adjustments to the carrier’s in- 
vestment have been made: 


(a) A downward adjustment has been made to reflect the 
actual profit-sharing liability for 1961, as determined for 
class rate purposes. 


(b) In a prior subsidy case, certain extension and de- 
velopment costs were disallowed. In adjusting its T-88 
investment for this disallowance, the carrier removed the 
unamortized portion of this item ($96,000) from both debt 
and equity on a prorate basis. However, since the disal- 
lowed item was directly traceable to equity, it should have 
been removed from equity only, and we have adjusted the 
T-88 accordingly. 


9. In accordance with section III F, which provides for 
recognition of actual taxes only, we have adjusted the car- 
rier’s computation of income taxes to take into account 
an investment tax credit of $25,660. North Central took 
the benefit of this credit in its tax return for 1962, but did 
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not apply the credit for purposes of its T-SS tax computa- 
tion, claiming that section 203(e) of the Revenue Act of 
1964 requires the Board to ignore this tax saving for profit- 
sharing purposes. Acceptance of the carrier’s T-88 would 
have the result of increasing the actual tax allowance to the 
extent of the tax credits. 


The Board recently had occasion to review in detail the 
question whether the Revenue Act of 1964 required us to 
exclude investment tax credits from actual tax treatment 
for purposes of profit-sharing determinations for calendar 
year 1964 and subsequent years under Class Rate ITI.? Our 
review of the Revenue Act and its legislative history con- 
vineed us that the Congress intended only to prevent a flow- 
through of the credit to ‘“‘consumers”’ in commercial rate 
cases and did not intend to preclude the application of the 
actual tax policy to investment tax credits in subsidy cases. 
Since the encouragement of development and expansion by 
other regulated industries and by unsubsidized airlines, 
which section 203(e) of the tax statute was intended to 
realize, is already provided for subsidized carriers by sec- 
tion 406(b) of the Federal Aviation Act, providing subsidy 
to cover taxes which the carriers do not pay would con- 
travene the prohibition against providing subsidy in excess 
of the statutory ‘‘need’’.. We would not read section 203(e) 
as incompatible with section 406 without a clear statement 
that the Congress desired such a result, and we have found 
nothing to indicate that Congress ever considered the conse- 
quences of section 203(e) in subsidy rate-making pro- 
ceedings. 

Moreover, the applicability to administrative determina- 
tions of excess profits and excess subsidy of a tax statute 
enacted to govern commercial rate cases appears even more 


7 (Statement of Provisional Findings and Conclusions) Order E-21227, Au- 
gust 28, 1964, (Final Order) Order E-21311, September 22, 1964. Our discus- 
sion of the investment tax credit, set forth on pages 32-36 of Order E-21227, is 
hereby incorporated by reference herein. 
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remote. North Central did not raise objection to the Class 
Rate when it was established. While the tax statute was 
apparently intended to govern commercial rate cases in 
esse covering periods prior to enactment of the legislation, 
we cannot conceive that when Congress in 1964 prohibited 
agencies, in the absence of taxpayer consent, from passing 
investment tax credit benefits through to consumers, it in- 
tended to change even commercial rates already fixed for 
earlier years, much less to make a retroactive change in a 
class subsidy rate established prospectively covering the 
year 1962. The Board’s actual tax principle will continue*® 
to govern our administrative determinations pursuant to 
class rates as well as other subsidy cases.? We will apply 
the credit to the tax allowance for North Central and make 
appropriate adjustments to investment. 


10. The carrier’s Form T-88 showed that the subsidy pay- 
able under the formula, prior to reduction for profit-shar- 
ing, was greater than the amount it had reported on its 
Form 41. However, the related income tax liability was not 


adjusted upward to reflect the greater amount of subsidy 
payable under the formula. Accordingly, an appropriate 
adjustment has been made to income taxes. Correspond- 
ingly, the reported investment shown by North Central on 
its T-88 has been adjusted upward to reflect the net greater 
amount of subsidy after taking into account the related 
income tax liability. 


With the revisions indicated above, and after reflecting 
the impact of such revisions in the related calculations 
under the formula, the amount of subsidy refund due from 
North Central for the calendar year 1962 has been deter- 
mined to be $556,103. 


8 Bonanza Air Lines, Inc., 1962 Subsidy Refund, Order E-21137, July 30, 
1964, 


9 Alaska Coastal-Ellis Airlinca, Mail Rates, Orders E-20790, May 5, 1964, 
and E-20835, May 19, 1964; Aloha Airlines, Subsidy Mail Rates, Orders 
E-21138, July 30, 1964, and E-21179, August 11, 1964. 
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Accordingly, IT IS ORDERED, That North Central Air- 
lines, Inc., shall refund $556,103 to the Government pur- 
suant to the provisions of Class Rate I, for the calendar 
year 1962. 


By the Civil Aeronautics Board: 


Harotp R. Sanperson 
Secretary 
(Sea) 


Portions of Order E-21227 (pp. 32-36) Incorporated by 
Reference in Order E-21663. 


Investment tax credit—Class Rate III provides that taxes 
shall be determined on the basis of the carrier’s actual in- 
come taxes as reported on its income tax returns, including 
the reduction of taxes resulting from investment tax credits 
derived under section 38 of the Internal Revenue Code of 
1954, as amended. The specific reference to investment tax 


credits in no way changes the actual tax provisions as set 
forth in Class Rates I and II, but is intended merely to make 
clear our position with respect to the treatment of such 
credits in the light of the provisions of section 203(e) of 
the Revenue Act of 1964 (78 Stat. 19). 


The actual tax policy is intended to insure that the Board, 
in determining the amount of subsidy to which a carrier is 
entitled, will provide an allowance for taxes which is no 
greater than the taxes actually paid by the carrier. Hence, 
in the Western-Inland Case, supra, the Board rejected the 
notion that the tax element should cover constructed taxes 
which the carrier would have paid if it had not incurred 
the expenses which were being disallowed for subsidy pur- 
poses. By the same token, the Board has refused to pro- 
vide, in a past period subsidy case, an allowance for taxes 
which were deferred under the liberalized depreciation pro- 
visions of section 167 of the Internal Revenue Code of 1954, 
as amended, on the ground that only actual taxes are recog- 
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nizable.” In fact, in two individual subsidy cases” and in 


one profit-sharing case,” the Board has considered the re- 
duction of taxes resulting from investment tax credits in 
making its final determinations. 


On its face, the language of section 203(e) of the Reve- 
nue Act of 1964” may raise some question as to the ap- 
plication of the actual tax policy with respect to taxes saved 
by the carrier through investment tax credits. At first 
glance, the section might appear to encompass all rate-mak- 
ing by federal regulatory agencies (although there is doubt 
as to whether fixing subsidy rates for developmental pur- 
poses is ‘‘establishing the cost of service’? of an air car- 
rier), and, thus, to preclude the application of the actual 
tax policy to investment tax credits even in subsidy cases. 
However, there is nothing in the legislative history of the 
Revenue Act which inidcates that Congress even considered 
the consequences of section 203(e) in subsidy rate-making 
proceedings. To the contrary, the legislative history is 


17 Reopened Pan American Mail Rate Case, (Order to Show Cause) E-18018, 
p. 34, February 13, 1962, (Final Order) E-18072, March 5, 1962. This case 
distinguished the rule applied in subsidy cases from the rule applied in com- 
mercial rate cases. 


18 Alaska Coastal-Ellis Airlines, Mail Rates, (Provisional Statement) E-20790, 
May 5, 1964, (Final Order) E-20835, May 19, 1964; Aloha Airlines, Subsidy 
Mail Rates, (Provisional Statement) E-21138, (Final Order) E-21179, August 
11, 1964, 


19Bonanza Air Lines, Inc., 1962 Subsidy Refund, Order E-21137, July 
30, 1964. 


20 Section 203(¢) provides: 


“It was tho intent of the Congress in providing an investment credit 
under section 38 of the Internal Revenue Code of 1954 . . . to provide 
an incentive for modernization and growth of private industry (including 
that portion thereof which is regulated). Accordingly, Congress does not 
intend that any agency or instrumentality of the United States having 
jurisdiction with respect to a taxpayer shall, without the consent of the 
taxpayer, use [such credit allowed under section 38 of the code] to reduce 
such taxpaycr’s Federal income taxes for the purpose of establishing the 
cost of service of the taxpayer or to accomplish a similar result by any 
other mothod.’?’ 
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clear that the purpose of the provision is to prevent a flow- 
through to ‘‘consumers’’ (the ‘‘customer of the utility’’) 
of the benefits of the credit, so that the utility can enjoy the 
incentives for improvement and expansion which the credit 
provides.* While there were isolated references in the 
legislative history to air carriers and the Board, they re- 
lated to the flow-through concept, and did not broach sub- 
sidy questions. To infer that a statute materially alters a 
fandamental principle of subsidy rate regulation (the ac- 
tual tax policy in this case), it must clearly appear that 
Congress intended such an effect.“ There is no such clear 
indication in section 203(e) or its legislative history. 


Actually, the results intended by section 203(e) for other 
regulated industries and nonsubsidized airlines—that is, 
the encouragement of development and expansion—are al- 
ready provided for subsidized airlines by section 406(b) of 
the Federal Aviation Act, which controls the establishment 
of the class rate. Section 406(b) requires the Board in fix- 


ing subsidy rates to take into consideration: 


21 The report of the House Ways and Means Committee (H. Rept. No. 749, 
September 13, 1963, accompanying H.R. 8363) states clearly that ‘‘... [i]n 
the case of the investment credit the bill . . . prevents regulatory commissions 
in certain cases from requiring the ‘flow through’ of the benefits of the 
investment credit to the customers of regulated industries .. .’? The same 
statement was made in Senate Report No. 830, January 28, 1964, and state- 
ments in the debate were to the same effect. E.g. 110 Cong. Rec. 1231 
and 1439. 


22 Typiexl of sueh comments was one by Senator Long who said: 


‘*So far as the CAB is concerned, that regulatory agency does not fix 
the rates of the airline. Those rates are fixed by competition. Therefore, 
so far as that agency is concerned, this does not make any difference. 


‘“So there is no real reason why that agency should become involved one 
way or the other. ..’” 
Obviously, the Senator was talking about the filing with the Board of com- 
mercial rate tariffs which automatically become effective within a specified 
time if not suspended by the Board. 


23 See Panhandle Eastern Pipe Line Company v. Federal Power Commission, 
216 F. 2d 659 (D.C. Cir., 1962), cert. den. 375 U.S, 881 (1963). 
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‘¢. , . the need of each such air carrier .. . for com- 
pensation . . . sufficient . . . to enable such air carrier 
... to maintain and continue the development of air 
transportation to the extent and of the character and 
quality required for the commerce of the United States, 
the Postal Service, and the national defense.”’ 


In other words, Congress has provided a comprehensive 
scheme for fulfilling the need of air carriers for resources 
to maintain and continue the development of air transpor- 
tation. If need has been otherwise met under this pro- 
vision, which was designed to meet the special problems of 
the airline industry (particularly the subsidized airlines) 
for certain purposes, it can hardly be argued that the car- 
riers ‘‘need’’ the benefit of the investment tax credit for the 
same purposes. The adoption of such a position would 
merely serve to provide the carriers with subsidy in excess 
of need,—that is, additional subsidy to cover taxes they do 
not pay—thereby contravening the provisions of section 
406. In accordance with established canons of statutory 
construction, we prefer to read section 203(e) and section 
406 as compatible, not contradictory. However, if there is 
a conflict between the two, it would seem that the Federal 
Aviation Act would control since it is the ‘‘special’’ or 
“‘dominant”’ statute which was designed to insure the main- 
tenance and continued development of air transportation 
in the interest of the commerce of the United States, the 
Postal Service, and the national defense. 


The carriers have indicated informally that they oppose 
the treatment of the investment tax credit stated above. If 
they wish to pursue this opposition, the Act and the Board’s 
Rules of Practice afford them adequate opportunity to 
have any objections to this rate, including those related to 
the investment tax credit, considered in a formal proceed- 
ing, and, if they are not thereafter satisfied with the 
Board’s disposition of these matters, to petition for judicial 
review. However, the carriers seek a departure from the 
traditional method of challenging rates proposed by the 


Board. They request that language be included ip Class 
Rate III which would preserve for each carrier the right 
to challenge the tax provision in the courts at a latter date, 
either in a special investment tax credit proceeding or after 
the provision is applied to the carrier in a future profit- 
sharing determination under Class Rate III. We are of 
the opinion that granting the carriers’ request would not 
be consistent with the Board’s Rules of Practice nor with 
the concept of finality of rates. Accordingly, the request 
is denied. 


APPENDIX C 
Class Rate I, Order E-16485 


(34 C.A.B. 418] 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Washington, D. C. 
Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C. 
on the 7th day of March, 1961 


Docket 12004 


In the Matter of 
Service Class Subsidy Rate Investigation 


Orver. Frxixe Frxat Rates 


On February 16, 1961, the Board adopted Order E-16380, 
directing each of the parties herein to show cause why the 
Board should not adopt the findings and conclusions and 
fix, determine and publish the rates therein set forth as 
the fair and reasonable rates of compensation to be paid 
for the transportation of mail by aircraft for the period 
beginning January 1, 1961. 


The time designated for filing notice of objection has 
elapsed and no notice of objection or answer to the order 


[34 C.A.B. 419] 
has been filed by Allegheny Airlines, Inc., Bonanza Air 
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Lines Inc., Lake Central Airlines, Inc., Mohawk Airlines, 
Inc., North Central Airlines, Ine, Ozark Air Lines, Inc., 
Piedmont Aviation, Southern Airways, Inc., or Trans Texas 
Airways. 


The above-named parties have therefore waived the right 
to a hearing and all other procedural steps short of final 
decision of the Board fixing the rates. 


The Board, upon consideration of the record hereby re- 
affirms and makes final all of the findings and conclusions 
set forth in the said order, except as specified below. 


Upon a review of the class subsidy rate formula pro- 
posed in Order E-16380, the Board has concluded that 
certain changes of an editorial nature are desirable. These 
changes are as follows: 


1. The definition of revenue plane miles in Section I A 
has been revised to clarify the provision regarding sus- 
pended route segments. 


. 


2. The references to ‘‘the requirements of the Act’’ in 
Sections III A(1) and III B (1) have been modified so as 
to refer only to reporting requirements. 


3. The provision in Section III B (3) (a) regarding non- 
allowable expenses has been clarified. 


4. The condition regarding payments to officers, directors, 
employees and stockholders in Section III B(3)(f) has 
been modified to reflect a more appropriate standard. 


5. Clarifying language has been added to Section III 
B(3)(n) dealing with non-transport expenses. 


6. The conditions regarding depreciation expenses have 
been made more precise. (Section III B(5)(a) and (b)). 


7. The provision in Section ITI C(2)(h) concerning 
reserves has been limited to reserves other than valuation 
reserves, 
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Eight days will be provided for the filing of exceptions 
in the absence of which the rates set forth herein will 
become final automatically. 


AccorpincLy, It Is Onperep, That the fair and reasonable 
rates of compensation on and after January 1, 1961, to be 
paid 

Allegheny Airlines, Inc. 
Bonanza Air Lines, Inc. 
Lake Central Airlines, Inc. 
Mohawk Airlines, Inc. 
North Central Airlines, Inc. 
Ozark Air Lines, Inc. 
Piedmont Aviation, Inc. 
Southern Airways, Inc. 
Trans Texas Airways 


for the transportation of mail by aircraft, the facilities 
used and useful therefor and the services connected there- 
with, between the points between which the carrier has 
been, is presently, or hereafter may be authorized to 
transport mail by its certificates of public convenience and 
necessity are the sum of (a) the service mail rates as here- 
tofore and hereafter established for the carrier by Board 
orders pursuant to section 406(c) of the Act and (b) the 
subsidy rate for the carrier as set forth in the paragraphs 
below. 


I. The subsidy rate for each carrier for each calendar 
month on and after January 1, 1961, shall be the rate per 
available seat mile determined in accordance with Appendix 
I (attached hereto) on the basis of the carrier’s average 
number of revenue plane miles flown per station per day 
in the month; said subsidy rate to be applied to the avail- 
able seat miles flown in the month, computed in accordance 
with the provisions and definitions set forth below. 


[34 C.A.B. 420] 


A. The revenue plane miles flown shall be computed 
on the direct airport-to-airport mileage between the 


73 


points actually served on each revenue trip operated 
over the carrier’s routes pursuant to its flight schedules 
filed with the Board but exclusive of (1) trips flown as 
extra sections, (2) trips flown pursuant to authority 
of either certificates of public convenience and neces- 
sity or exemption orders issued pursuant to section 
416(b) of the Act which do not include authority to 
transport mail or which expressly include mail 
authority on a non-subsidy eligibility basis and (3) 
trips flown over route segments which the Board has, 
pursuant to Part 205 of the Economic Regulations, 
authorized the carrier to suspend for economic (as 
opposed to operational) reasons or the extra mileage 
involved in serving a point which the Board has 
authorized the carrier to suspend for economic (as 
opposed to operational) reasons. 


B. The available seat miles flown each month 
(rounded to the nearest thousand) shall be the product 
of (1) the revenue plane miles flown computed in 
accordance with (A) above and (2) the standard 
number of seats for the respective aircraft types as 
follows: 


Aircraft Type Standard Seats 


DC-3 24 
CV-240; F-27; M-202 40 
CV-340; CV-440; M404 44 
CV-540 52 
C. The term ‘‘station’’ shall be deemed to be the 
monthly average number of airports operated for the 
carrier, computed on an airport-day basis, with each 
airport given weight proportional to the number of 
days operated during the month pursuant to Board 
authorizations; provided, however, that any airport 
serving a point which the Board has authorized the 
carrier to suspend for economic reasons shall not be 
included in the computation of airports operated. 
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Airports served a full month shall be given a weight 
equal to the number of days in the month; airports 
served less than a full month shall be given a weight 
equal to the number of days service was authorized. 
The aggregate number of airport-days shall be divided 
by the appropriate number of days in the month to 
derive the weighted number of airports operated. The 
computation shall be carried out to one decimal place. 


D. In computing the revenue plane miles flown per 
station per day for each month, the number of days 
in the month shall be based on the number of days in 
the calendar month exclusive of days on which opera- 
tions are completely suspended due to a strike or 
similar work stoppage. On any days of partial re- 


[34 C.A.B. 421] 


duction of operations due to strikes or similar work 
stoppage, when the revenue plane miles flown by the 


carriers are less than 90 percent of the revenue plane 
miles scheduled to be flown for such days, such days 
shall be counted as a reduced number of days to be 
arrived at by multiplying the number of such days by 
the ratio of (1) the revenue plane miles flown on such 
days divided by (2) the product of the revenue plane 
miles scheduled to be flown on such days‘ times the 
system average performance factor of the carrier 
during the corresponding month or months of the prior 
year. 


E. The subsidy otherwise payable to the carrier 
under this Section (I) above shall be reduced by the 
amount of any adjusted annual capital gain in accord- 
ance with the provisions set forth in Appendix B to 
Order E-14104, dated June 24, 1959, as such Appendix 
B may be amended from time to time, and said 
Appendix B is hereby incorporated herein by reference. 


1 Based on the carrier’s official schedules on file with the Board on the last 
day prior to the work stoppage. 


(6) 


F. The subsidy otherwise payable to the carrier 
under this Section (I) above shall be subject to reduc- 
tion in accordance with the Profit Sharing terms and 
conditions specified in (II) below. 


II. The annual subsidy otherwise due and payable to 
each carrier pursuant to (I) above, shall be subject to 
reduction to the extent that the carrier’s earnings for 
calendar year 1961 and each succeeding calendar year 
exceed the carrier’s fair and reasonable differentiated rate 
of return, in accordance with the provisions set forth below. 
In the event that this class rate terminates prior to the 
last day of a calendar year and is not superseded by a class 
rate containing profit-sharing provisions, the subsidy 
otherwise due and payable to each carrier pursuant to 
Section I for any such period of less than a calendar year 
shall be subject to reduction in like manner, provided that 
the results of the carrier for such period shall be adjusted 
to eliminate seasonal distortions. 


A. Each ecarrier’s fair and reasonable differentiated 
rate of return shall be the weighted average rate of 
return arrived at by applying rates of 21.35%, 7.5% 
and 5.5% to the common stock equity, preferred stock 
equity and debt components of recognized investment, 
respectively; provided that (1) the maximum rate of 
return computed in accordance with the preceding 
portion of this paragraph shall not exceed 12.75% 
(after applicable income taxes) and shall not be less 
than 9.00% (after applicable income taxes), and (2) in 
no event shall the fair and reasonable differentiated 
rate of return be less than the equivalent of three 
cents (after applicable income taxes) per revenue 
plane mile flown (in accordance with the definition of 
revenue plane miles flown as defined in LA, above). 


B. In any case where a carrier’s annual earnings 
(after applicable income taxes) exceed its fair and 
reasonable differentiated rate of return, such carrier 
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shall refund a portion of such profits to the extent 
[34 C_A.B. 422] 


indicated in the Table below to the Board as subsidy 
not due the carrier: 


Rate of Return Percentage of Profits 
(After Taxes) Refunded by Carrier 


0% to D* 0% 
D to 15% 50% 
Over 15% 759% 

C. In applying the Table in B above, the amounts 
due to be refunded to the Board in any calendar year 
shall be reduced by the amount of any earnings 
deficiency of the carrier in the two preceding calendar 
years (exclusive of periods prior to January 1, 1961). 
An earnings deficiency is defined as the amount by 
which the carrier’s earnings (after applicable income 
taxes) in a calendar year are less than the fair and 
reasonable differentiated rate of return specified in 
ILA above. 


III. In applying the provisions of II, above, the revenues 
and other income items, expenses, investment and income 
taxes shall be determined in accordance with the provisions 
of this Section ITI. 


A. Revenues 


1. The revenues shall be those reported by each 
carrier on its Form 41 reports to the Board, pro- 
vided that such reports are consistent with the 
reporting requirements of the Act and the Board’s 
Regulations (particularly Part 241 and the Uniform 
System of Accounts for Air Carriers) and that such 
reports reflect accounting practices consistent with 
the carrier’s practices in reports for prior periods, 

2D represents the fair and reasonable differentiated rate of return for ench 
carrier as defined in ILA, above. 
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except in cases where the carrier has obtained Board 
approval for change in such accounting practices. 


2. The revenues in reports not complying with 1, 
above, shall be adjusted to comply therewith in 
applying the provisions of II, above. 


3. Revenues reported from non-transport activities 
or from transactions with affiliates shall be excluded 
unless the profit (after income taxes) to the carrier 
from such activities exceeds the fair and reasonable 
differentiated rate of return for the carrier for air 
transport operations, in which case such excess shall 
be utilized for the purpose of JI, above. For the 
purpose of this entire Section III, the term affiliate 
(or affiliated) shall be deemed to include any 
“associated company’? as defined at page 312 of 
the Uniform System of Accounts or any relationship 
defined as ‘‘affiliated’? in Part 261.8(b) of the 
Board’s Economic Regulations, as amended. 


B. Operating Expenses 


1. The operating expenses shall be those reported 
by each carrier on its Form 41 reports to the Board 
provided that such reports are consistent with the 
reporting requirements of the Act and the Board’s 
Regulations (particularly Part 241 thereof and the 
Uniform System of Accounts) and that such reports 
reflect accounting practices consistent with the 
carrier’s accounting in previous periods, except in 
cases where the carrier has obtained Board approval 
for change in such accounting practice, and provided 
further that reporting and accounts not complying 
with this paragraph 1 shall be adjusted to comply 
therewith in applying the provisions of II, above. 


2. The operating expenses otherwise reported or 
determined in accordance with paragraph 1, above, 
shall be subject to the conditions set forth below. 


Po 
4 


[34 C.A.B. 423] 

3. Non-allowable expenses—The following oper- 
ating expense items shall not be recognized and shall 
be disallowed : 

a. Any reported expense prohibited by the Act, 
or any other provisions of law, or regulation of 
the Board or other agency of Government; 


b. Fines or other similar penalties accrued, or 
paid, as the result of violation of law or in viola- 
tion of any association rule or by-law; 


ce. All financing costs and costs related to 
financing ; 
d. Lobbying costs ; 


e. Compensation, in any form whatsoever, paid 
directly or indirectly to or on behalf of any officer, 
director, or employee, of the carrier in excess of 
$25,000 per annum ; 


f. Any payment made directly or indirectly, in 
any form whatsoever, to or on behalf of any officer, 
director or employee of the carrier, or to or on 
bebalf of any stockholder owning in excess of 
a 1 percent stock interest, to the extent that such 
payment exceeds the reasonable value of the goods 
or services received ; 


g. Any payment to directors, officers, or em- 
ployees in the nature of bonuses related to profits 
or representing a sharing of profits; 


h. Any form of dues (including initiation fees) 
expenses on behalf of the carrier or any officer or 
director, unless such dues are for membership in 
a business, professional or trade organization ; 


i. Any self-insurance or other accruals requiring 
Board approval of the basis of accrual, unless 
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approved by the Board or by the Board’s staff 
under delegated authority; 


j. Expenses incurred and accrued for proceed- 
ings in which the carrier is an unsuccessful 
applicant for an exemption or route award, or is 
an intervenor; Provided further that during its 
prosecution of an exemption or route award 
expenses incurred by the carrier for that purpose 
shall be held in suspense, for the purpose of this 
order, pending final decision of the Board, and if 
the carrier receives an award thereunder the 
expenses related to the carrier’s successful 
prosecution of its case shall be recognized by 
amortization over a period of 5 years or the period 
of the award, if shorter, such amortization to 
commence as of the date of institution of the 
service provided pursuant to the Board’s final 
decision in the exemption or route proceedings ;* 

k. Expenses in proceedings before the Board 
for witnesses other than the carrier’s personnel or 
consultants hired by the carrier ; 

1. Contributions on behalf of the carrier for 
charitable or similar purposes ; 

m. Premiums for life insurance on the life of 
any officer, director or employee where the com- 
pany is a named beneficiary ; 


n. Expenses incurred in non-transport activities 
and any other expense which is not reasonably 
related to the air transport services of the carrier, 
except to the extent that such expenses are offset 
against revenues from such activities in accordance 
with III A 3 above. 


3 In cases covered by this proviso clause where the Board prior to January 
1, 1961, has established a final subsidy rate which would otherwise be applicable 
on and after January 1, 1961, amortization shall be recognized as per such 
final rate order. 
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+. The following expenses shall be recognized to 
the extent indicated: 
[34 C.A.B. 424] 

a. Expenses incurred by the carrier in dealings 
with an affiliate (including a separately operated 
division) shall be recognized only to the extent 
that the charges by the affiliate are at cost, includ- 
ing a proper share of overhead and a capital cost 
not exceeding the level of the air carrier’s own 
fair and reasonable differentiated rate of return; 


b. Costs which result from transactions not at 
arms length, dealings involving conflicts of in- 
terest, or involving fraud on the part of the air 
carrier, its personnel or any person under the 
carrier’s control shall be recognized only to the 
extent that such costs do not exceed reasonable 
levels; 


c. In ease the carrier enters into a sale of equip- 
ment, with a provision for lease-back of such 
equipment or similar equipment, any cost exceed- 
ing that which would have been incurred had such 
sale and lease-back not occurred will not be 
recognized. 

5. The DEPRECIATION EXPENSE to be recognized for 
flight equipment (including hulls and all related flight 
components) shall be subject to the following addi- 
tional special rules and conditions: 


a. For flight equipment acquired and placed into 
service prior to January 1, 1961, the recognizable 
expense shall be based on the book value recorded 
as of December 31, 1960, plus any betterment or 
improvements subsequent to that date, provided 
that such value does not exceed the depreciated 
original cost including betterments or improve- 
ments, of such equipment to the air carrier; 
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b. For flight equipment acquired and placed into 
service on or after January 1, 1961, the recog- 
nizable expense shall be based on the depreciable 
original cost of such equipment (including better- 
ments or improvements and capitalized interest) 
to the air carrier; 


c. The service lives and residual values for 
flight equipment (including hulls and all related 
components) shall be as set forth in the following 
table: 


Equipment type Service life Residual value 
DC-3 3 years 10% 
all other piston-powered aircraft 7 years 15% 
turbine-powered aircraft 10 years 15% 

d. The service life for each aircraft type shall 
be deemed to commence as of the date of its intro- 
duction into regularly scheduled service, provided 
that the remaining service life for aircraft placed 
into service prior to January 1, 1961, shall be com- 
puted by subtracting from the years of service life 
set out in the table above the periods prior to 
January 1, 1961, for which depreciation has been 
accrued by the air carrier for such flight equip- 
ment, and the remainder of the depreciable value 
so derived shall be spread out equally each month 
from January 1, 1961 forward ;* 


e. For the purpose of this paragraph 5, the other- 
wise recognizable depreciable cost for aircraft 
hulls and engines shall be reduced by the value of 
the so-called ‘‘built-in-overhaul,’’ such value to be 
determined at a reasonable level consistent with 
prior and anticipated experience; Provided, 
however, that where aircraft are maintained on 


4 Where a final rate has been established for the carrier prior to January 
1, 1961, tho ‘‘remaining service lifo’’ shall be based on the depreciation rates 
recognized in such final order (or orders). 
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a phase or pattern overhaul basis, the depreciable 
cost shall be reduced by only 50 percent of the 
value of the ‘‘built-in-overhaul’’ plus the value of 
the hours remaining to the next phase or pattern 
overhaul; Provided further that maintenance 


[34 C_A.B. 425] 
charges will be recognized consistent with the 


built-in-overhaul principle, and that accruals to a 
reserve for future overhauls will not be recognized. 


C. Investment 


1. Subject to the same requirements as to com- 
pliance with the Act and the Board’s Regulations, 
as set forth in A and B, above, the investment shall 
be the average of the balance sheets reported for 
the four quarters of the calendar year, for which 
Section Il, above, is being applied, and the year 
end balance sheet for the immediately preceding 


year, with one-half weight accorded the opening and 
closing balance sheets. 


2. The investment shall be subject to the additional 
special rules and conditions set forth below: 


a. Notes payable due beyond 90-days shall be 
treated as long-term debt ; 


b. Non-operating property shall be excluded ; 


c. The air carrier’s investment in any affiliated 
or non-transport activity shall be recognized only 
in the event that the profits (after income taxes) 
reported by the air carrier from such company or 
activity exceed the fair and reasonable differ- 
entiated return of the air carrier and such profits 
are utilized to reduce the air carrier’s subsidy; 

d. The investment shall not include the cash or 
other value of any life insurance policy covering 
any company executive; 
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e. The investment shall not include equipment 
replacement funds derived from sale of flight 
equipment, but such funds shall be recognized only 
when re-invested in property which is productive 
in the carrier’s transport operations ; 

f. The investment shall not include equipment 
purchase deposits, capitalized organizational ex- 
pense, capital stock expense, unamortized discount 
and expense on debt, and/or special funds such as 
sinking funds as specified in Account 1550 in the 
Uniform Manual of Accounts; 

g. Working capital in excess of the equivalent of 
3 month’s operating expenses, exclusive of depre- 
ciation and amortization, shall be excluded; 


h. Reserves accrued through charges to operat- 
ing expense (except depreciation, airworthiness 
and other valuation reserves) will be treated as a 
current liability for the purpose of this paragraph 


C; 

i. Construction work in progress shall be recog- 
nized only to the extent that capitalized interest on 
such item is not claimed by the carrier; 


j. The computation of working capital related to 
periods prior to January 1, 1961 shall reflect the 
subsidy payable to the air carrier pursuant to the 
most recent Board order dealing with the carrier’s 
subsidy for such period, but for periods commenc- 
ing January 1, 1961, accruals for each balance sheet 
date shall be made pursuant to the rate established 
by this Order. 


[34 C.A.B. 426] 

D. Other Income and Non-operating Expenses—In 
applying Section II, above, all income to the carrier 
(other than capital gains on flight equipment qualifying 
pursuant to Section 406(d) of the Act and the Board’s 
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Regulations thereunder) shall be included whether such 
income is recorded as revenue, non-operating income 
and/or Special Income; but only the following classes 
of non-operating expenses shall be recognized: 


1. Capital losses on ground equipment; and 
2. Non-routine foreign exchange adjustments. 


E. Where an adjustment is required and effected 
pursuant to the provisions of paragraph III A or B or 
C or D above, such appropriate adjustments shall be 
made for the purpose of all other provisions of this 
Section III where sound accounting practice and con- 
sistency so require. 


F. Income Tazes—Federal and State income taxes 
shall be determined on the basis of the carrier’s income 
tax returns for each year as submitted to the taxing 
authorities, with such amendments or revisions (in- 
cluding tax carry-back and carry forward credits) as 
may have been filed as of the date of the final deter- 
mination of excess profits (or an earnings deficiency) 
under this Order, Provided, however, that for carriers 
whose tax returns are filed for a 12 month period not 
coinciding with a calendar year, a pro forma tax return 
will be required to be submitted for the calendar year, 
which return shall be prepared on bases consistent with 
the returns of that carrier filed for the latest fiscal year 
year with the appropriate tax authorities.* 


G. The refund otherwise due and payable to the 
Government pursuant to Section II shall be increased 
by the amount of the income tax savings estimated to 
accrue to the carrier as the result of such refund. 


Ir 1s Furruer Ozperep, That the compensation provided 
herein shall be in lieu of, and not in addition to, the mail 


5 A reconciliation of such pro forma return with the carrier’s reported op- 
erating results will be required. 
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compensation heretofore received by the carriers named 
above for mail transportated over their entire systems on 
and after January 1, 1961. 


Ir 1s FurtHer Oxperep, That this order shall become ef- 
fective on the eighth day after the date of service unless 
prior to that date exceptions (with respect to the changes 
described on pp. 1 & 2 hereof) and supporting reasons have 
been filed with the Board by any party named above. If 
exceptions and supporting reasons are filed within the pre- 
scribed time, the effective date of this order shall be stayed 
pending disposition of the exceptions. 


By the Civil Aeronautics Board: 
/s/ Rosert C. Lester 


Robert C. Lester 
Secretary 
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IN THE 


United States Cot of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,209 


NorTH CENTRAL AIRLINES, INC., 
Petitioner, 


v. 


CiIviL AERONAUTICS BOARD, 


Respondent. 


On Petition fer Judicial Review of an Order 
of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


I. Respondent’s Objections To the Court’s Jurisdiction 
Are Without Merit. 


Respondent argues that the Court lacks jurisdiction be- 
cause the order under review was not an “order” within 
the meaning of section 1006 of the Federal Aviation Act. 
Respondent appears to acknowledge that orders are ju- 
dicially reviewable if they: 


2 


“ . . impose an obligation, deny a right, or fix some 
legal relationship as a consummation of the admini- 
strative process.” Chicago and Southern Air Line, 
Inc. v. Waterman SS. Corp., 333 U.S. 103, 112 
(1948)? 


Although Order E-21663 commands Petitioner to pay 
money, and bears all the other indicia of a reviewable 
order, Respondent alleges that it should not be construed 
as an “order” but should fall within the holding of Mo- 
hawk Airlines v. Civil Aeronautics Board, 117 U.S. App. 
D.C. 326, 329 F. 2d 894 (1964). That case held that a 
letter signed by the Chairman of the Civil Aeronautics 
Board was not a reviewable order for two reasons: (1) 
It did not purport to be an order; and (2) it was not is- 
sued under the Federal Aviation Act. 


Respondent argues for applicability of the Mohawk 
case despite the fact that it there relied on distinctions 
which it now overlooks. In that case the prima facie dif- 


ference between the letter and an order were emphasized, 
as was the fact that the letter “commanded no action by 
Petitioner” (See: Respondent’s Brief in Mohawk Air- 
lines v. C_A.B., No. 17,986, p. 12). Those very distine- 
tions establish that the Mohawk opinion does not apply to 
this case. 


A. Respondent’s order purports to be an order. The 
surrounding circumstances do not establish it to be 
other than what it purports to be. 


At issue in this case is an order commanding payment. 
At issue in the Mohawk case was a letter expressing an 
intent to offset. It is true that a difference in form does 
not necessarily connote a difference in legal effect. How- 
ever, by the same token it takes something more than 


2 See, also, United States v. Los Angeles & S. L. R. Co., 273 U.S. 
299 (1927); United States v. Illinois Central R. Co., 244 U.S. 82 
(1916). 
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Respondent’s after the fact characterization to convert a 
prima facie order into a non-order.* 


Respondent states that its established practice (a “con- 
sistently followed interpretation of its own orders”) should 
be relied on by the Court in determining the true nature 
of its action. It alleges that it has “not in the past 
treated profit sharing determinations as having the con- 
clusory, mandatory force of orders * * * under the Act.” 
(Resp. Brief, p. 15) The propositions cited by Respond- 
ent do not, however, establish that claim: 


(1) Respondent’s admitted refusal to hold hearings on 
profit sharing determinations and to treat these deter- 
minations as rate making does not establish that these 
profit sharing orders are not mandatory. Orders are is- 
sued by Respondent which involve neither hearings nor 


2 It ig true, as Respondent notes, that in some cases agency state- 
ments purporting to be orders or issued with full formalities have 
been held not to be judicially reviewable. However, none of the 
authorities cited support the proposition that an order to refund 
money is not reviewable. United States v. Los Angeles & S. L. R. 
Co., 273 U.S. 299 (1927), the first case cited by Respondent, in- 
volved an agency action described as follows: 


“The so-called order here complained of is one which does not 
command the carrier to do, or to refrain from doing, anything; 
which does not grant or withhold any authority, privilege, or 
license; which does not extend or abridge any power or fa- 
cility; which does not subject the carrier to any liability, civil 
or criminal; which does not change the carrier’s existing or fu- 
ture status or condition; which does not determine any right 
or obligation.” 273 U.S. at 309-310. 


American President Lines, Ltd. v. Federal Maritime Com’n., 114 
U.S. App. D.C. 418, 421, 316 F. 2d 419, 421 (1963) involved an 
order of “no independent binding effect.” In California Oregon 
Power Co. v. Federal Power Com’n., 99 U.S. App. D.C. 263, 270, 239 
F. 2d 426, 488 (1956) it was noted that the Commission’s action 
had no “positive effect on the complainant.” In Heleo Products Co. 
v. McNutt, 78 U.S. App. D.C. 71, 187 F, 2d 681 (1943) the Court 
agreed that a declaratory judgment action did not lie on the basis 
of an agency’s advisory opinion, No order had been issued and no 
steps taken to put any administrative program into action. 
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rate making and yet are reviewable by this Court. Nor 
can the absence of full procedural formalities determine 
reviewability.* 


(2) Respondent has never expressly or by implication 
stated that no penalties would be involved for failure 
to comply with a profit sharing order. Nor has it ever 
indicated that such orders were not issued under the 
Federal Aviation Act. The fact that carriers have not 
been threatened with penalties for failure to refund does 
not establish that Respondent had waived its power to 
invoke penalties. Enforcement action has never been 
required because of the possibility of offsetting amounts 
due against continuing subsidy payments. 


If Respondent has been consistently construing its or- 
ders in the manner alleged, it has been a well kept secret. 
Regardless, it must not now be permitted to rely on its 
undisclosed views to establish this Court’s lack of jurisdic- 
tion.* 

The difficulty of Respondent’s argument goes beyond 
its failure to disclose its views on enforceability. Respond- 
ent’s profit sharing determinations could readily have 


3 See e.g., Nebraska Dept. of Aeronautics v. Civil Aeronautics 
Board, 298 F. 2d 286 (8th Cir. 1962) (suspension of service); 
Capitol Airways, Inc. v. Civil Aeronautics Board, 112 U.S. App. 
DC. 48, 292 F. 2d 755 (D.C. Cir. 1961) (revocation of exemption 
authority); Flying Tiger Line v. Civil Aeronautics Board, Civil 
No. 18859, U.S. App. D.C., June 17, 1965 (refusal to investigate 
complaint). 


*See, Mid Valley Distilling Corporation v. DeCarlo, 161 F. 2d 
485 (3d Cir. 1947) (Cited in Respondent’s Brief, note 17). 


*If an agency is permitted to announce its consistently followed 
interpretation after an action is commenced, there is obviously a 
great temptation to portray history in terms which suit the juris- 
dictional question at hand. Petitioner suggests that, where an 
agency seeks to deny the plain import of its orders, it must show 
that the interpretation it relies upon was not only consistently fol- 
lowed but clearly evident. 
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been made in the same manner as was done in the Mo- 
hawk case—by letter announcing an intent to offset. It 
is not unreasonable to assume that the decision not to use 
the Mohawk technique was that it sought different legal 
consequences. Certainly the reason given by Respondent, 
that there is more “general interest” in profit sharing de- 
terminations, does not account for the use of a formal 
order.° 


It accounts even less for the terms of the order, which 
was directed at Petitioner. An order could have been di- 
rected to Respondent’s staff, as many orders are. It could 
have stated: 


“Tt is ordered that the amount of $556,103 shall be 
deducted from future subsidy payments to North 
Central Airlines, Inc.” 


Without conceding that such language would have ob- 
viated this Court’s jurisdiction, it clearly would have been 
more consistent with Respondent’s characterization of its 
intent. 


The form of the order is more than a meaningless hap- 
penstance. By directing an order to the carrier, Respond- 
ent obtained advantages which the mere announcement of 
its profit sharing calculation would not afford. First, it 
obtained the coercive effect of sections 901 and 902 of the 
Federal Aviation Act, 49 U.S.C. 1471, 1472 (civil and 
criminal penalties). Second, in the event Respondent were 
unable to collect the amount, the order permitted it to 


* Respondent suggests that it resorted to an order here because 
“profit sharing determinations under the class rate are considered 
to be of greater general interest” than the determination in the 
Mohawk case (Resp. Brief, p. 15). Respondent has many means 
available other than formal orders to make known determinations 
of general interest. For example, where it wishes to make known 
its views on international rate discussions, it simply writes a letter 
to the U.S. carriers involved, reproduces that letter, and gives it 
wide public distribution. 
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avail itself of section 1007 of the Federal Aviation Act, 
49 U.S.C. 1487, which provides for judicial enforcement 
of its orders, a procedure perhaps preferable to a civil ac- 
tion to recover the amount due. 


It is true, of course, that as long as Respondent had 
available the means of offsetting the refund due against 
future subsidy, it need not have been greatly concerned 
with its enforcement powers. The chances were indeed re- 
mote that Petitioner would go out of business or have no 
further subsidy need prior to the Respondent’s offsetting 
the amount due. Small as that risk was, Respondent 
elected to guard against it by framing a mandatory order. 
The important point is not whether it was necessary to is- 
sue a mandatory order but whether Respondent did so. 
Having invoked its power to compel, Respondent may not 
now avoid the accompanying consequences. 


B. The Order was issued under the Federal Aviation 
Act. 


Respondent characterizes its order as one under sec- 
tion 322 of the Transportation Act and hence not under 
the Federal Aviation Act. This involves a strained statu- 
tory construction and results in a completely inconsistent 
approach from that taken by Respondent in its argument 
on applicability of the tax credit. When arguing that 
subsidy is covered by a section of law dealing with “gov- 
ernment traffic” under “tariffs lawfully on file’ (sec- 
tion 322), Respondent suggests a close similarity between 
subsidy and other commercial rates. But when interpret- 
ing section 203(e) of the 1964 Revenue Act, Respondent 
argues that the differences “are far more fundamental” 
than the similarities (Resp. Brief, p. 30). Respondent’s 
flexible approach throws doubts on its position as to both 
pieces of legislation. 


Petitioner maintains that since Respondent had no 
power to make an offset under section 322 of the Trans- 
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portation Act, its order could not have been issued there- 
under. Since Respondent has no common law power to is- 
sue orders,’ its order must have been issued under the 
Federal Aviation Act. However, it is unnecessary for the 
Court to decide the question of whether section 322 ap- 
plies here. Respondent’s order, unlike its letter in the 
Mohawk case, makes no mention of offset." Nor does it 
anywhere indicate reliance on section 322 of the Trans- 
portation Act. These omissions, plus the use of an order 
instead of a letter, cannot have been unconscious. Plain- 
ly Respondent chose not to act pursuant to the Mohawk 
approach but pursuant to its conventional statutory au- 
thority, the Federal Aviation Act. The order so purports 
and this Court need not go behind it.’ 


7 Accepting, arguendo, Respondent's claim that it has a common 
law right of offset, that right is different from the right to issue 
orders commanding payment, which does not derive from the com- 
mon law. 


8 The letter to Mohawk concluded : 


“Accordingly, we intend to make an offset of $18,204.16 against 
your next regular monthly subsidy payment.” 117 U.S. App. 
D.C. at $28, 329 F.2d at 896. 


°In a footnote to its jurisdictional argument, Respondent makes 
the further objection to review by this Court on the grounds that 
there is an absence of a proper appellate record. Principal reliance 
is placed on United Gas Pipe Line Co. v. Federal Power Com’n., 86 
U.S. App. D.C, $14, 181 F.2d 796, 799 (1950), cert. denied 340 U.S. 
827 1950. This view is factually and legally unsupportable. First, 
there is a record in this case; a great deal of it is in the Joint Ap- 
pendix. It consists in part of financial statements submitted to the 
Board under its reporting regulations, and the special financial state- 
ments (Form T-88) submitted in connection with the profit sharing 
calculation. Second, the United Gas case involved a rule of future 
applicability. The Court, quoting from American Sumatra Tobacco 
Corp. v. Securities and Exchange Com’n., 68 U.S. App. D.C. 77, 80, 
93 F.2d 236, 239 (1987), specifically noted that it would not hesitate 
to take jurisdiction if an administrative action operated “particu- 
larly rather than generally .. . [and was] a judgment entered on 
a state of facts and affecting only one person.” 68 U.S. App. D.C. 
at $17, 181 F. 2d at 799. 
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II. Respondent’s Analysis of Legislative Intent Ignores 
the Numerous Indications By Congress That It In- 
tended the Investment Credit To Be Retained By All 
Regulated Companies, Including Subsidized Companies. 


Respondent’s conclusion as to the intent of Congress in 
sections 38 and 208(e) suffers from a basic defect. It 
overlooks the fact that the investment tax credit provi- 
sions are of general, not limited, applicability. If the stat- 
utes at issue involved solely the safeguarding of a tax 
credit for regulated industry, it could more reasonably 
be argued that the right to keep the benefit of the credit 
should not by implication be extended to subsidized regu- 
lated industry. But where, as here, the intended coverage 
is all industry, the more natural conclusion is that no ex- 
ceptions are to be implied and selectivity was not intend- 
ed.** The legislative history confirms this view. 


A. The legislative history of section 38 shows that Con- 
gress intended the tax credit to be available to all, 
including subsidized companies. 

The investment tax credit is available for the acquisi- 
tion of any so-called “section 38 property”. Such proper- 
ty, as defined in the Act, consists of all “tangible per- 
sonal property” with certain specified exceptions." These 
exceptions consist principally of (1) certain property used 
outside the United States, (2) property used for lodging, 
(3) property used by governmental units and certain tax 
exempt organizations, and (4) livestock. 26 U.S.C. 48 
(a). Under the doctrine of expressio unius est exclusio 
altertus the fact that this property was specifically ex- 
cluded shows a clear intent to include all other tangible 
personal property. 


20 Exceptions may not be read into a statute that is plain on its 
face. Stuyvesant Ins. Co. of New York v. Nardelli, 286 F. 2d 600 
(5th Cir. 1961); De Freese v. United States, 270 F.2d 730 (5th Cir. 
1959), cert. denied 362 U.S. 944 (1960). 


32 Certain other tangible property is also included. 26 U.S.C. 
48(a). 
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This intent is underscored by arguments made by op- 
ponents of the tax credit who pointed out the numerous 
disadvantages of a shotgun statute. For example, Sena- 
tor Proxmire, an opponent of the tax credit, made this 
observation in a speech placed in the Congressional Rec- 
ord: 


“In addition, it should be realized that, while the 
purposes of the investment credit is to stimulate eco- 
nomic growth and help business to compete more ef- 
fectively in foreign markets, it would in fact be given 
all the way across the board without regard to the 
quality or social need for the investment. Thus the 
credit would be available for such investments as a 
new ski lift at Sun Valley or in Vermont, an esca- 
lator in a department store, new farm machinery 
to spread fertilizer on lands which are already over 
producing, kleig lights in a burlesque house, and mar- 
tini mixing machines in a bar. Other investments of 
an even more questional nature would receive the 
bonus.” 108 Cong. Rec. 17780 (Emphasis added) 


The question of a tax credit for federally subsidized 
carriers also came up specifically. The Administration’s 
tax credit proposal would have excluded “the subsidized 
merchant marine”. Neither the House nor Senate accept- 


12 Secretary Dillon stated: 
“The 


of their charges, 

varying rates of return 

clude railroads, airlines, 
types of public carriers. 
only competitive among 


Hearings of House Way an 

Recommendations of the President pursuant to 

April 21, 1961, 87th Cong. 1st Sess. Vol. 1, p. 257 (emphasis 
added) 


10 


ed this restriction.** In House debate Congressman Alger, 
a minority member of the Ways and Means Committee, 
pointed out: 


“For example, the Government already subsidizes 
50% of the cost of construction of U.S. flag ships. 
The President’s budget shows expenditures under this 
program for fiscal 1963 amounting to $122 million. 
Yet this bill provides additional subsidy of 7 percent 
for each and every subsidized vessel built in the 
United States.” 108 Cong. Rec. 5339. 


These objections were of no avail, and the tax credit 
is now available to shipping companies no matter how 
heavily subsidized they may be. 


B. The language and legislative history of section 
203(e) make clear that Congress wanted to avoid 
selective application of the benefit of investment tax 


credit. 


Congress found it necessary to enact section 203(e) be- 
cause the regulatory agencies would not take it at its 
word. The benefits of section 38 were intended to be gen- 
erally and uniformly available. But shortly after enact- 
ment of that section, two regulatory agencies concluded 
that Congress could not have intended to risk “tax wind- 
falls” and they attempted to bar retention of the benefit 
by appropriate means. 


33 The disposition of Congress to grant broader coverage than 
proposed by the Administration is indicated by the inclusion of a 
3% tax credit for public utility property (e.g., electric, gas, water, 
telephone) where the Administration had proposed complete exclu- 
sion of such property (Hearings, supra, p. 256), and where at least 
one major utility (AT&T) had opposed the credit. Id., p. 1126 
et. seq. 
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The purpose of Congress in enacting section 203 (e) 
was to close a gap which these regulatory decisions had 
begun to open. The following reasons clearly demonstrate 
that, in closing the gap, Congress did not intend to leave 
out subsidized airlines. 


First, the language of section 203(e) is extremely 
broad. It applies to all agencies of the United States 
and to all private industry. Section 203(e) was not, as 
Respondent seems to view it, a new addition to existing 
coverage. It was a second effort to achieve complete cov- 
erage.* Thus the issue is not where the added piece was 
intended to be cut off, but whether the original blanket 
is supposed to have a hole in the center. 


Second, there is no basis at all in the legislative history 
for implying an exception for subsidized airlines. Senator 
Long, the floor manager, repeatedly emphasized the con- 
cept of blanket coverage. Citing the Conference Report on 


the 1962 Act (which specified that the credit should be 
available to “regulated and non-regulated” industries) , 
the Senator pointed out: 


“The legislative history in the House is clear. The 
House intended all industry to get it. 110 Cong. Rec. 
2085 (Emphasis added)** 


Elsewhere in the Senate debate he pointed out: 


“The proposal would treat all carriers alike. They 
would all receive the benefit of the 7 percent tax 
credit.” 110 Cong. Rec. 2079 (Emphasis added) 


44 Section 208(e) does not grant a tax credit. Rather, it prohibits 
the nullification of the existing credit. It is directed, not at the 
industry which is to benefit, but at the agencies which would deny 
the benefit. 


15 Thereafter, as Senator Long pointed out, the Conference adopt- 
ed the House position and Senator Kerr, who had made a contrary 
statement “undertook to conform his legislative declarations of 
those of the House Conferees.” 110 Cong. Rec. 2085. 
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This was no irrational insistence on uniformity. Sec- 
retary Dillon had pointed out that many regulated in- 
dustries are highly competitive with non-regulated indus- 
tries and deserved equal access to the tax incentive. 
(supra, note 12) Senator Long took the same view: 


“T shall state my position very clearly: I do not think 
Congress should do these things for one industry and 
not do them for the competitors of that industry.” 
110 Cong. Rec. 2072. 


As noted in Petitioner’s opening brief (pp. 27-28), Re- 
spondent’s view of the law would result on precisely the 
competitive inequality Congress sought to avoid. 


Ii. The Principle of Rate Finality Does Not Authorize 
Respondent To Deny the Benefit of the Tax Credit. 


A. It was not necessary to change the class rate to 
conform to the intent of Congress. 


Respondent’s elaborate argument about rate finality 
and the applicability of its “actual tax policy” poses a 
question which the Court need not reach. The class rate 
is not a conventional rate but a formula. It is open-ended 
in the sense that it does not state what specific amount 
the carrier will be paid or what amount of taxes or other 
costs shall be considered in the profit sharing determina- 
tion. Those amounts depend on the carrier’s earnings and 
on the applicable tax Jaws. Such applicable laws include, 
as we have previously pointed out, section 203(e) .** 


The amount of profit to be shared is derived from the 
revenues, expenses, and taxes shown by the carrier’s ac- 


2* The concept of a rate which future legislation may affect is 
illustrated elsewhere in Class Rate I. One “non-allowable” expense 
for profit sharing is “any reported expense prohibited by the Act, 
or any other provision of law, or regulation of the Board or other 
agency of government”. Local Service Class Subsidy Rate, 34 
C.A.B. 416, 423 (1961). Thus changes in law or regulations may 
make an expense unallowable after the rate has become final. 
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counts. What the accounts show depends in part on the 
accounting reports prescribed by Respondent. The meth- 
od of reporting any item may be changed by Respondent 
without changing the finality of rate. Yet it may affect 
the amount of profit shared.” If Respondent’s directives 
as to account reporting may affect the profits shared, it 
is difficult to understand why the directive of Congress 
may not.* 


B. If a change in the rate was necessary, it was Re- 
spondent’s obligation to make it. 


Respondent’s argument that it cannot retroactively 
change a rate is simply another attempt to escape the 
clear intent of Congress. The statutes and legislative his- 
tory clearly show that Congress desired that the credit be 
available to all, that it desired the credit to be effective 
retroactively *, and that regulatory agencies were not to 
interfere with the retention of the credit “by any other 


method.” (Sec. 203(e)). The fact that Congress did not 
specifically express a wish to have existing rates modified 
establishes nothing. Congress did not address itself to 


17 The class rate specifically provides that revenues and expenses 
are to be: 


“|. , those reported by each carrier on its Form 41 reports 
to the Board provided that such reports are consistent with 
the reporting requirements of the Act and the Board’s Regu- 
lations (particularly Part 241 thereof and the Uniform Sys- 
tem of Accounts) and that such reports reflect accounting 
practices consistent with the carrier’s accounting in previous 
periods, except in cases where the carrier has obtained Board 
approval for change in such accounting practice . ..” 34 
C.A.B. at 422. 


18 At the minimum, Congress’ directive in section 208(e) goes to 
accounting treatment. The FCC and FPC proceedings which in- 
itially prompted section 203(e) were concerned with the method of 
accounting for the tax credit. 


© The Senate bill proposed retroactivity to June 30, 1962, but the 
Conference set the date back to December 31, 1961, as the House 
Bill had provided. See: remarks of Senator Kerr, 108 Cong. Rec.. 
21708. 


14 


any specific provision of law or policy in conflict with its 
aims. It merely made clear that all law or policy which 
conflicted with the retention of the benefit tax credit by 
regulated industries had to give way. It is difficult to 
understand how that broad and pointed directive of Con- 
gress can be made subservient, by an arm of Congress, to 
a rate which does not even refer to the investment tax 
credit.*° 

If Respondent is dissatisfied with Congress’ policy, it is 
not without remedy. It is free now, as it was during 
Congress’ consideration of sections 38 and 203(e), to ex- 
press its views and invite Congress to legislate a specific 
provision for subsidized air carriers." That course of ac- 
tion would be far more appropriate than direct flouting of 
existing law, as reflected in the order under review, and 
this Court is respectfully urged to so indicate. 


IV. An Early Decision Is Requested In Order To Avoid 


Further Harm From Respondent’s Erroneous Inter- 
pretation of the Law. 


The presently applicable class rate (Class Rate III), 
which took effect July 1, 1964, deals specifically with the 


2°Tf Respondent thought there was a conflict between the Stat- 
ute and its rate, it, not Petitioner, was under an obligation to 
change the rate. As noted, Petitioner does not share the view that 
a change in the rate was necessary to carry out the purpose of 
Congress. 


21In its Brief Respondent adverts to the subsidy paid Petitioner 
by izing it as “extremely generous”. The amount of sub- 
sidy earned is the amount Respondent has found Petitioner “needs” 
within the meaning of section 406(b) of the Federal Aviation Act, 
and it can be assumed that the amount is not regarded by Respond- 
ent as excessive or it would have changed the rate as required by 
the statute. Petitioner regrets that its route system is too weak 
to be self-supporting. That being the case, however, Petitioner re- 
sponds, as do all local service carriers, as best it can to the incen- 
tives provided by the subsidy rate. The results may vary widely 
from carrier to carrier and year to year. Clearly however, those 
results, whatever they may be, do not establish the correctness of 
Respondent’s interpretation of a tax statute. 
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investment tax credit and calls for its recapture in profit 
sharing. By Order E-21227, August 28, 1964, that rate 
became final, without objection or demand for hear- 
ing by Petitioner and other local service carriers. 


The provision of the rate concerning the investment tax 
credit was, however, accepted most reluctantly and only 
because the alternative was to accept “open rate” status, 
which, as Respondent was well aware, was almost certain 
to produce considerably less subsidy than a closed rate.* 
A letter to Respondent on behalf of many of the carriers 
reflects this and is attached as Appendix A. 


It now appears that Respondent may again open the 
class rate to make further modifications and refinements 
in it. Respondent’s staff has tentatively indicated a tar- 
get date for a revised class rate of January 1, 1966. In 


22Jn first promulgating Class Rate I, Respondent acknowledged 
the many defects of the previous rate making practice which “re- 
sulted in extended open rate periods” and had “not enabled the 
carriers by and large to achieve reasonable earnings”. 34 C.A.B. 
at 429-431. A lower rate of return (traditionally 7 percent) is paid 
for open rate periods. For such periods Respondent also makes 
hindsight expense disallowances on matters of management judg- 
ment—which is not true under closed rates. These disallowances 
have in the past accounted for the unreasonably low earnings de- 
scribed by Respondent. 


23 The carriers had requested Respondent to leave open the in- 
vestment tax credit issue for judicial determination, but it refused 
to do so, stating: 


«  . , However, the carriers seek a departure from the tradi- 
tional method of challenging rates proposed by the Board. 
They request that language be included in Class Rate III 
which would preserve for each carrier the right to challenge 
the tax provision in the courts at a later date, either in a 
special investment tax credit proceeding or after the provision 
is applied to the carrier in a future profit sharing determina- 
tion under Class Rate III. We are of the opinion that granting 
the carriers’ request would not be consistent with the Board’s 
Rules of Practice nor with the concept of finality of rates. 
Accordingly, the request is denied.” Order E-21227, Aug. 28, 
1964, p. 36. 
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connection with the fixing of a new rate Respondent may 
again be expected to demand either acceptance of the 
entire rate, including the obnoxious provision authorizing 
it to deny the benefit of the tax credit, or a rejection of 
the rate in toto, with the consequent open rate status. 
Action by this Court on the question posed herein prior 
to January 1, 1966, would provide a judicial determina- 
tion in time to avoid a repetition of the 1964 rate squeeze. 


Respectfully submitted, 


RAYMOND J. RASENBERGER 
Attorney for Petitioner 
North Centra] Airlines, Inc 
Of Counsel: 


Leak, Scoutr & RASENBERGER 
888 Seventeenth Street N.W. 


Washington, D. C. 
Dated: September 30, 1965 
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APPENDIX A 


September 17, 1964 
Mr. Alan S. Boyd 
Chairman 
Civil Aeronautics Board 
Washington, D.C. 
Re: Class Rate III, Order E-21227 
Docket No. 15359 
Dear Mr. Chairman: 

The undersigned carriers will not file a notice of ob- 
jections to Order E-21227 in Docket No. 15359 proposing 
Class Rate III. However, we wish to advise the Board 
that the decision not to object reflects no concurrence by 
the carriers in the Board’s action with regard to the in- 
vestment tax credit. Our views were fully stated to the 
Board and its staff at a meeting on August 19, 1964. 

As the Board is aware, because of the nature of the 
class rate it is not feasible for the carriers to risk pro- 
longing a temporary rate status in order to litigate a 
single portion of the rate such as the investment tax 
credit question. However, we regret that the Board does 
not see fit to permit us to test the merits of the Board’s 
holdings on this question in a formal proceeding before 
the Board without remaining on an open rate during the 
pendency of such proceeding. 

Sincerely yours, 
/s/ Cecil A. Beasley, Jr. /s/ Harry A. Bowen 


Cecil A. Beasley, Jr. Harry A. Bowen 
for Pacific Air Lines, Inc., for Frontier Airlines, Inc 
Piedmont Airlines, . i 
Southern Airways, Inc. /s/ ye . Coma 
/s/ William Burt for Allegheny Airlines, Inc. 
William Burt R 
for Bonanza Airlines, Inc. /s/ Foprond of eager 
/s/ Albert F. Grisard for North Central Airlines, 
Albert F, Grisard Inc. 


for Lake Central Airlines, /s/ Robert W, Oliver 
Ine. Robert W. Oliver 
/s/ James M. Verner for Central Airlines, Inc. 
James M. Verner Mohawk Airlines, Inc. 
for Ozark Air Lines, Inc. 
Trans-Texas Airways, Inc. 


